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= In order to facilitate the emergence of a well-functioning internal market in
consumer credit, it is necessary to make provision for a harmonised Community
framework in a number of core areas.

For more details see: S Grundmann, Information,party autonomy and (Y)
Economic agents in European contract law (2002) Common Market Law
Review 269; G Howells, A Janssen and R Schulze, Party autonomy for the
internal market, the role of information (Grundman: London 2001); T Hervey,
Community and national competence in health after tobacco advertising (2001)
Common Market Law Review 1421; G Howells and H Micklitz, EC consumer

Law: has it come of Age? (2003) European Law Review 370.
http://ec.europa.eu/internal_market/top_layer/index_1_en.htm. visited on 17-11- ()
2007.
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Council Directive 87/102/EEC of 22 December 1986 for the approximation of (1)
the laws, regulations and administrative provisions of the Member States
concerning consumer credit. (OJ L 101, 1.4.1998, p. 17).
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http://www.europarl.europa.eu/RegData/etudes/etudes/join/2014/507463/IPOL-
IMCO_ET%282014%29507463_EN.pdf visited on 18/12/2014.
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Full harmonisation is necessary in order to ensure that all consumers in the
Community enjoy a high and equivalent level of protection of their interests
and to create a genuine internal market. Member States should therefore not be
allowed to maintain or introduce national provisions other than those laid
down in this Directive. However, such restriction should only apply where there
are provisions harmonised in this Directive. Where no such harmonised
provisions exist, Member States should remain free to maintain or introduce
national legislation.
Directive 2008/48/EC of the European Parliament and of the Council of 23 (\V)
April 2008 on credit agreements for consumers and repealing Council Directive
87/102/EEC.
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This article provides that: credit agreement’ means an agreement whereby a (\¢)
creditor grants or promises to grant to a consumer credit in the form of a
deferred payment, loan or other similar financial accommodation, except for
agreements for the provision on a continuing basis of services or for the supply

of goods of the same kind, where the consumer pays for such services or goods

for the duration of their provision by means of instalments.

This article provides that: creditor’ means a natural or legal person who grants  (\ °)
or promises to grant credit in the course of his trade, business or profession.
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Consumer’ means a natural person who, in transactions covered by this (V)
Directive, is acting for purposes which can be regarded as outside his trade or
profession.
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Recital (19): In order to enable consumers to make their decisions in full
knowledge of the facts, they should receive adequate information, which the
consumer may take away and consider, prior to the conclusion of the credit
agreement, on the conditions and cost of the credit and on their obligations. To
ensure the fullest possible transparency and comparability of offers, such
information should, in particular, include the annual percentage rate of charge
applicable to the credit, determined in the same way throughout the Commu-
nity.
Recital (24): he consumer needs to be given comprehensive information before
he concludes the credit agreement, regardless of whether or not a credit
intermediary is involved in the marketing of the credit. Therefore, in general,
the pre-contractual information requirements should also apply to credit
intermediaries.
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P Cserne, Policy considerations in contract interpretation: the contra profer- (14)
entem rule from a comparative and economic perspective, paper to be presented
at the EALE conference, Copenhagen, 13-15 September 2007.
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J Dickie, article 7 of the Unfair terms in Consumer contracts Directive (1996) (YY)
4-2 Consumer law Journal 112.
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P Nebbia, standard form contracts between unfair terms control and competi- (YY)
tion law (2006) 31 (1) European law Review Journal 103.

For more details about this Directive, see: T Wilhelmsson The abuse of the (Y\‘)
confidant Consumer as a justification for EC law (2004) Journal of Consumer

policy 325; M J Bonell, The CIGS, European contract law and the development

of a world contract law (2008) 56-1 The American journal of comparative law 6.
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Scope of subparagraphs (g), (j) and (1) )
(a) Subparagraph (g) is without hindrance to terms by which a supplier of
financial services reserves the right to terminate unilaterally a contract of
indeterminate duration without notice where there is a valid reason, provided
that the supplier is required to inform the other contracting party or parties
thereof immediately.
(b) Subparagraph (j) is without hindrance to terms under which a supplier of
financial services reserves the right to alter the rate of interest payable by the
consumer or due to the latter, or the amount of other charges for financial
services without notice where there is a valid reason, provided that the supplier
is required to inform the other contracting party or parties thereof at the
earliest opportunity and that the latter are free to dissolve the contract
immediately.
Subparagraph (j) is also without hindrance to terms under which a seller or
supplier reserves the right to alter unilaterally the conditions of a contract of
indeterminate duration, provided that he is required to inform the consumer
with reasonable notice and that the consumer is free to dissolve the contract.
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See: M Fayyad. A glance of unfair terms in consumer transactions in Arab (YV)
legal systems and Islamic law: what Arab lawyers can learn from the European
experience (2012) 5/2 international journal of private law 200.

Judgment of the Court (First Chamber) of 14 March 1991. - Criminal (YA)
proceedings against Patrice Di Pinto. - Reference for a preliminary ruling: Cour
d’appel de Paris - France. - Consumer protection - Doorstep canvassing. - Case
C-361/89.
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Green Paper on the Review of the Consumer Acquis /* COM/2006/0744 final. (Y+)
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Para. (2/f) provides that: credit agreements where the credit is granted free of
interest and without any other charges.......
In addition, Para. (2/j) provides that: credit agreements which relate to the
deferred payment, free of charge, of an existing debt.

—~ e~~~
o o on

-4 A - -
N S S N

Para (2/f) provides that:....... And credit agreements under the terms of which (£¢)
the credit has to be repaid within three months and only insignificant charges
are payable.
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Para. (2/b) provides that: credit agreements the purpose of which is to acquire (¢ 0°)

or retain property rights in land or in an existing or projected building.

Gagill ASal Junall (VY /AV) da il Gabs Gl o oIS Sl splall sda il (£1)
Ayl § guige

Para. (2/d) provides that: hiring or leasing agreements where an obligation to  (£V)

purchase the object of the agreement is not laid down either by the agreement

itself or by any separate agreement; such an obligation shall be deemed to exist

if it is so decided unilaterally by the creditor.

Para. (2/g) provides that: credit agreements where the credit is granted by an (¢A)

employer to his employees as a secondary activity free of interest or at annual

percentage rates of charge lower than those prevailing on the market and which

are not offered to the public generally.

Para (2/) provides that: credit agreements which relate to loans granted to a  (£4)

restricted public under a statutory provision with a general interest purpose,

and at lower interest rates than those prevailing on the market or free of

interest or on other terms which are more favorable to the consumer than those

prevailing on the market and at interest rates not higher than those prevailing

on the market.
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Para (2/c) provides that: credit agreements involving a total amount of credit
less than EUR 200 or more than EUR 75 000.

Para (3/1) defines the total amount of credit as: the ceiling or the total sums
made available under a credit agreement.

Para. (1/a) provides that: credit agreements which are secured either by a
mortgage or by another comparable security commonly used in a Member
State on immovable property or secured by a right related to immovable
property.

Para. (2/k) provides that: credit agreements upon the conclusion of which the
consumer is requested to deposit an item as security in the creditor’s safe-
keeping and where the liability of the consumer is strictly limited to that
pledged item.

Para. (2/h) provides that: credit agreements which are concluded with
investment firms as defined in Article 4(1) of Directive 2004/39/EC of the
European Parliament and of the Council of 21 April 2004 on markets in
financial instruments (9) or with credit institutions as defined in Article 4 of
Directive 2006/48/EC for the purposes of allowing an investor to carry out a
transaction relating to one or more of the instruments listed in Section C of
Annex I to Directive 2004/39/EC, where the investment firm or credit
institution granting the credit is involved in such transaction.
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Para. (3/c) defines it as: an agreement whereby a creditor grants or promises to  (20°)
grant to a consumer credit in the form of a deferred payment, loan or other
similar financial accommodation, except for agreements for the provision on a
continuing basis of services or for the supply of goods of the same kind, where

the consumer pays for such services or goods for the duration of their provision

by means of instalments.

These conditions are stipulated in article (2/5) which provides that: (e
Member States may determine that only Articles 1 to 4, 6, 7 and 9, Article 10(1),

points (a) to (h) and (l) of Article 10(2), Article 10(4) and Articles 11, 13 and 16 to

= 32 shall apply to credit agreements which are concluded by an organisation which:
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= (a) s established for the mutual benefit of its members.

(b) does not make profits for any other person than its members.

(O)fulfils a social purpose required by domestic legislation.

(d) receives and manages the savings of, and provides sources of credit to, its
members only.

(e) provides credit on the basis of an annual percentage rate of charge which is
lower than that prevailing on the market or subject to a ceiling laid down by
national law.
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M Fayyad, Misleading Advertising Practices in Consumer Transactions, can (1)

Arab Lawmakers Gain an Advantage from European Insight(2012) 26 Arab

law Quarterly 287.

Hans W. Micklitz, ’full harmonization of unfair commercial practices under (\Y)
Directive 2005/29, Case comment’ International Review of Intellectual Property

and Competition Law 40-4 (2009) 372; S Norelid, ’the unfair commerce.al
practice Directive’ European Lawyer Journal 76 (2008) 42.

H. Micklitz, N. Reich and P. Rott, Ibid 192. (‘\Y)
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Directive 2005/29/EC of 11 May 2005 concerning unfair business-to-consumer (1Y)
commercial practices in the internal market and amending Directives 84/450/

EEC, 97/7/EC, 98/27/EC and 2002/65/EC and Regulation (EC) No 2006/2004.

Article (4/1) provides that: Any advertising concerning credit agreements which (\¢)
indicates an interest rate or any figures relating to the cost of the credit to the
consumer shall include standard information in accordance with this Article.

This obligation shall not apply where national legislation requires the indication

of the annual percentage rate of charge in advertising concerning credit
agreements which does not indicate an interest rate or any figures relating to

any cost of credit to the consumer within the meaning of the first subparagraph.
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M Fayyad, Ibid 287. \Y
This article provides that: Where the conclusion of a contract regarding an (V)
ancillary service relating to the credit agreement, in particular insurance, is
compulsory in order to obtain the credit or to obtain it on the terms and
conditions marketed, and the cost of that service cannot be determined in
advance, the obligation to enter into that contract shall also be stated in a clear,
concise and prominent way, together with the annual percentage rate of charge.
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This article provides that: Member States shall lay down the rules on penalties  (14)
applicable to infringements of the national provisions adopted pursuant to this
Directive and shall take all measures necessary to ensure that they are
implemented. The penalties provided for must be effective, proportionate and
dissuasive.

H. Micklitz, N. Reich and P. Rott, Ibid 193-194. (V)
ECJ Case C-350/03, 25 October 2005, Elisabeth Schulte and Wolfgang Schulte (V\)
v Deutsche Bausparkasse Badenia AG.

Judgment of the Court (Second Chamber) of 25 October 2005. Crailsheimer (V)
Volksbank eG v Klaus Conrads and Others. Case C-229/04.

Available at: http://curia.curopa.cu/juris/celex.jsf?celex = 62013CJ0449&lan-  (VY)
gl =en&type=TXT&ancre= visited on 16/12/2014.
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The second and third paragraphs of Article L. 311-48 of the Consumer Code (Vo)
provide: "Where the creditor has not complied with the obligations laid down in
Articles L. 311-8 and L. 311-9, he shall forfeit entitlement to interest, in whole
or in such proportion as the court may direct....The borrower shall be required
only to repay the principal in accordance with the schedule provided for and
also, where appropriate, to pay the interest not forfeited by the creditor. Sums
received by way of interest, which produce interest at the statutory rate from
the date of their payment, shall be reimbursed by the creditor or set off against
the principal remaining due.
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See: C-501/12 to C-506/12, C-540/12 and C-541/12, EU:C:2014:2005, paragraph (V1)
112.

Para. 25 and 25 from the case (Schulte v Deutsche Bausparkasse Badenia (VV)
AG)mentioned aboveprovides that:

24: As regards the principle of equivalence, it must be observed that the Court

does not have before it any evidence which might raise doubts as to the
compliance of the rules at issue in the main proceedings with that principle.

25: As regards the principle of effectiveness, it should be noted that every case

in which the question arises as to whether a national procedural provision
makes the application of EU law impossible or excessively difficult must be
analysed by reference to the role of that provision in the procedure, its progress

and its special features, viewed as a whole, before the various national bodies
(judgment in Ku?ionov?, C-34/13, EU:C:2014:2189, paragraph 52.

Directive 2002/65/EC of the European Parliament and of the Council of 23 (VA)
September 2002 concerning the distance marketing of consumer financial
services and amending Council Directives 90/619/EEC, 97/7/EC and 98/27/EC.
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Article (5/1) provides that: In good time before the consumer is bound by any (V4)
credit agreement or offer, the creditor and, where applicable, the credit
intermediary shall, on the basis of the credit terms and conditions offered by

the creditor and, if applicable, the preferences expressed and information
supplied by the consumer, provide the consumer with the information needed

to compare different offers in order to take an informed decision on whether to
conclude a credit agreement. Such information, on paper or on another durable
medium, shall be provided by means of the Standard European Consumer
Credit Information form set out in Annex II. The creditor shall be deemed to

have fulfilled the information requirements in this paragraph and in Article 3,
paragraphs (1) and (2) of Directive 2002/65/EC if he has supplied the Standard
European Consumer Credit Information..

H. Micklitz, N. Reich and P. Rott, Ibid 196. (A)

H. Micklitz, N. Reich and P. Rott, Ibid. (A\)
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This article begins with: In good time before the consumer is bound by any (AY)
credit agreement or offer, the creditor and, where applicable, the credit
intermediary shall, on the basis of the credit terms and conditions offered by
the creditor and, if applicable, the preferences expressed and information
supplied by the consumer, provide the consumer with the information needed
to compare different offers in order to take an informed decision on whether to
conclude a credit agreement. Such information, on paper or on another durable
medium, shall be provided by means of the Standard European Consumer
Credit Information form set out in Annex II. The creditor shall be deemed to
have fulfilled the information requirements in this paragraph and in Article 3,
paragraphs (1) and (2) of Directive 2002/65/EC if he has supplied the Standard
European Consumer Credit Information.
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Para. 41 from the case (Schulte v Deutsche Bausparkasse Badenia AGQG)
mentioned aboveprovides that: As regards the first part of that question, it is
apparent from Article 5(6) of, and recital 27 in the preamble to, Directive 2008/
48 that, notwithstanding the pre-contractual information which must be=

(AY)
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=provided under Article 5(1) of that directive, the consumer may, before
entering into the credit agreement, still need additional assistance in order to
decide which credit agreement is the most appropriate for his needs and his
financial situation. The creditor must therefore provide the consumer with
adequate, personalised explanations in order to place the consumer in a position
that enables him to assess whether the proposed credit agreement is adapted to
his needs and to his financial situation, where appropriate by providing
explanations of the pre-contractual information, the essential characteristics of
the products proposed and the specific effects they may have on his situation,
including the consequences of default in payment by the consumer.

Article (5/2) provides that: However, in the case of voice telephony communica-  (A¢)
tions, as referred to in Article 3(3) of Directive 2002/65/EC, the description of
the main characteristics of the financial service to be provided pursuant to the
second indent of Article 3(3)(b) of that Directive shall include at least the items
referred to in points (c), (d), (e), (f) and (h) of paragraph (1) of this Article,
together with the annual percentage rate of charge illustrated by means of a
representative example and the total amount payable by the consumer.

Article (5/3) provides that: if the agreement has been concluded at the (Ao)
consumer’s request using a means of distance communication which does not
enable the information to be provided in accordance with paragraph 1, in
particular in the case referred to in paragraph 2, the creditor shall provide the
consumer with the full pre-contractual information using the Standard
European Consumer Credit Information form immediately after the conclusion
of the credit agreement.
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H. Micklitz, N. Reich and P. Rott, Ibid 197.. (A‘\)

Para. 27 of the preamble of the directive provides that: Despite the pre- (AV)
contractual information to be provided, the consumer may still need additional
assistance in order to decide which credit agreement, within the range of
products proposed, is the most appropriate for his needs and financial
situation. Therefore, Member States should ensure that creditors provide such
assistance in relation to the credit products which they offer to the consumer.
Where appropriate, the relevant pre-contractual information, as well as the
essential characteristics of the products proposed, should be explained to the
consumer in a personalised manner so that the consumer can understand the
effects which they may have on his economic situation. Where applicable, this
duty to assist the consumer should also apply to credit intermediaries. Member
States could determine when and to what extent such explanations are to be
given to the consumer, taking into account the particular circumstances in
which the credit is offered, the consumer’s need for assistance and the nature of
individual credit products.

See also Para. (3) of the case: (CA Consumer Finance v Ingrid Bakkaus and
Others) that is mentioned above.
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O Bray, "EU Sweep interim results: misleading advertising and unfair practices  (AA)
on airline Ticket websites’ Computer and Telecommunications Law Review 14-
7 (2008) 179.
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H. Micklitz, N. Reich and P. Rott, Ibid 197. ()
Ibid. (4Y)
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H. Micklitz, N. Reich and P. Rott, Ibid 198. (‘\ 1)

This article provides that: Member States shall ensure that, before the (ﬁ\/)
conclusion of the credit agreement, the creditor assesses the consumer’s
creditworthiness on the basis of sufficient information, where appropriate
obtained from the consumer and, where necessary, on the basis of a
consultation of the relevant database. Member States whose legislation requires
creditors to assess the creditworthiness of consumers on the basis of a
consultation of the relevant database may retain this requirement.

Para. 26 of the preamble of the directive provides that: ..... Without prejudice  (4A)
to the credit risk provisions of Directive 2006/48/EC of the European
Parliament and of the Council of 14 June 2006 relating to the taking up and
pursuit of the business of credit institutions, creditors should bear the
responsibility of checking individually the creditworthiness of the consumer. To

that end, they should be allowed to use information provided by the consumer

not only during the preparation of the credit agreement in question, but also
during a long-standing commercial relationship. The Member States’ authorities

could also give appropriate instructions and guidelines to creditors. Consumers
should also act with prudence and respect their contractual obligations.

This article provides that: Member States shall ensure that, if the parties agree  (44)
to change the total amount of credit after the conclusion of the credit
agreement, the creditor updates the financial information at his disposal
concerning the consumer and assesses the consumer’s creditworthiness before

any significant increase in the total amount of credit.
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H. Micklitz, N. Reich and P. Rott, Ibid 198. (\ . )
H. Micklitz, N. Reich and P. Rott, Ibid 198- 199. (\ . \)
See: case (Schulte v Deutsche Bausparkasse Badenia AG) mentioned above. (\Y)
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Available at: http://curia.curopa.eu/juris/celex.jsf?celex = 62012CJ0565lan- (V- Y)
g=en&type =TXT&ancre = bisited on 22/12/2014.

Para. 18 provides of this decision that: To be able to use that site, internet (V- §)
users must fill in a registration form. When they place an order, they must
declare that they accept the general terms and conditions and that they waive

their right of withdrawal, by ticking a specific box on the form. The
information required by Articles 4 and 5 of Directive 97/7, in particular that
concerning the right of withdrawal, is not shown directly to internet users, who

may however view it by clicking on a link on the contract sign-up page. The
conclusion of a subscription contract with Content Services is impossible if the

box has not been ticked.
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Para. 21 of this decision provides that: The internet user then receives an (\:0)
invoice from Content Services for access to the content of the website for 12
months, for EUR 96. The invoice reiterates that the internet user concerned has
waived his right of withdrawal and that, therefore, he no longer has the option

to cancel the subscription contract.

Para. 22 of this decision provides that: The action in the main proceedings was (VY
brought by the Bundesarbeitskammer, a body which is responsible for the
protection of consumers with its registered office in Vienna (Austria), which
challenges Content Services” business practice on the ground that it infringes
several provisions of European Union and domestic law in regard to consumer
protection.

Para. 24 of this decision provides that: he Oberlandesgericht Wien states that,

in the present case, information on the right of withdrawal is not contained in

the confirmation email itself and can be obtained only via a link sent in the

email. A website can be modified at any time and, consequently, is not
available to the consumer on a lasting basis.
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Article 5(1) of Directive 97/7/EC of the European Parliament and of the (V1Y)
Council of 20 May 1997 on the protection of consumers in respect of distance
contracts must be interpreted as meaning that a business practice consisting of
making the information referred to in that provision accessible to the consumer

only via a hyperlink on a website of the undertaking concerned does not meet

the requirements of that provision, since that information is neither ’given’ by

that undertaking nor ’received’ by the consumer, within the meaning of that
provision, and a website such as that at issue in the main proceedings cannot

be regarded as a ’durable medium’ within the meaning of Article 5(1).

Y Farah, allocation of jurisdiction and the internet in EU law (2008) 33-2 (V- A)
European Law Review Journal 257; M Schillig, Inequality of bargaining power

versus market for lemons: legal paradigm change and the Court of Justice’s
jurisprudence on Directive 93/13 on unfair contract terms (2008) 33-3 European

Law Review Journal 336.

N Reich and G Woodroffe, European consumer policy after “Maastricht” (V-4)
(Kluwer Acadamic Publisher: Netherlands 1999) 293; P Nebbia, unfair contract

terms in EC Law (Hart publications: London 2007) 136; M Dean, unfair
contract terms: the European approach (1993) 56-4 Modern law Review 587;

the extent of the transparency obligation imposed on a contracting authority
awarding a contract whose value falls below the relevant value threshold: Case
C-195/04, Commission v Finland, April 26, 2007 (2007) 5 Public Procurement

Law Review NA 119.
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W Posch, The implementation of the EC Directive on Unfair Contract Terms (\ \ )
into Austrian Law (1997) 5 European Review of Private Law 135.

P Nebbia, unfair contract terms in EC Law (Hart publications: London 2007) (MVY)
139.

M Herington and S Brothers, Unfair terms in Consumer contract regulations (YVY)
(1995) international insurance law Review 263; M Schillig, Inequality of
bargaining power versus market for lemons: legal paradigm change and the

Court of Justice’s jurisprudence on Directive 93/13 on unfair contract terms
(2008) 33-3 European Law Review Journal 336; N Parr, The relevance of
consumer brands and advertising in competition inquiries(1993) 14-4 European
Commercial law Review 157.
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The (OFT) Analysis of terms breaching the (UTCCR), plain English and (VYY)
intelligible language (2001) Para 19?10 P 53.

Tribunal d’instance Vienne (FR) 15. Dec. 2000 Cofidis / Fredout available in (VVE)
English at: http://www.eu-Consumer-law.org/caseabstracts_en.cfm?Judgmen-

tID =212 Visited on 25-2-2008 Visited on 25-2-2008.

See G Alpa, the implementation of the EC directive on unfair contract terms in (V1 ¢)
Italy(1997) 5 European Review of Private Law 192; G Alpa, A Glance at
Unfair Terms in Italy and the United Kingdom: What an Italian Lawyer can

Learn from the English Experience (2004) 15- 5 European Business Law Review

1127.
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B Dubow, Understanding consumers: the value of stated preferences in (V\1)
antitrust proceedings (2003) 24-3 European Commercial Law Review Journal

141; C Doyle and R Inderst, some economics on the treatment of buyer power

in antitrust (2007) 28-3 European Intellectual Property Review Journal 210; Y
Farah, allocation of jurisdiction and the internet in EU law (2008) 33-2
European Law Review Journal 257.

Article (L-121/68) of the French consumer code stipulates that, where the (V\V)
consumer resides in France or when the property or one of the properties is
located on French territory, the offer is written in French. The offer is, in
addition, written, at the consumer’s choice, in the language, or one of the
languages, of the (MS) in which he resides or of which he is a national, from

the official languages of the (EC). When, in application of the paragraphs that
precede the offer, the offer is written in two languages, the consumer signs, at

his own choice, one or other of the versions. Where the property or one of the
properties is located in a (MS) of the (EC) other than France and the contract

has not been written in the language of this State in application of this article,

a true translation in this language is sent to the consumer.
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The (OFT) consultation paper No.311 Unfair contract terms guidance, (V\A)
Consultation on revised guidance for the Unfair Terms in Consumer Contracts
Regulations 1999, April 2007, PS.

In the Guidance, the (OFT) confirmed that, it is our view that technical jargon (YV4)
such as references to ’indemnity’ can have onerous implications of which
Consumers are not likely to be aware without such legal advice. See the office of

fair trading publication No. 672 (2005) P 68Available at:
athttp://www.oft.gov.England/NR/rdonlyres/FOFSED8F-CEF0-4C06-A500-
F7C915SDEEBD7/0/oft672.pdf Visited on 22-11-2006.

P Nebbia, unfair contract terms in EC Law (Hart publications: London (\Y-)
2007)140-141.

See: G Sepe, National Models of European contract Law: A comparative (VYV)
approach to the concept of unfairness in Directive 93?13 (1997) 5- 4 Consumer

Law Journal 112-113.

ECJ 144799 (2001) ECR 1-03541 this case deals the commissions claim against (VYY)
the Netherlands because the former failed in implementing its obligation in
adopting the transparency principle expressly in its legal system. See H S N?lke,

the New German Law of Obligations: an Introduction (2002) Bibliographies of
literature on German law in English language, available at: http://www.iuscom-
p.org/gla/literature/schulte-noelke.htm visited on 17-2-2008.
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Standard business terms only become a part of a contract if the user, when (VYY)
entering into the contract,

1- refers the other party to the contract to them explicitly or, where explicit
reference, due to the way in which the contract is entered into, is possible only

with disproportionate difficulty, by posting a clearly visible notice at the place

where the contract is entered into, and.

2- gives the other party to the contract, in an acceptable manner, which also

takes into reasonable account any physical handicap of the other party to the
contract that is discernible to the user, the opportunity to take notice of their
contents.

BGH (DE) 09. May. 2001 IV ZR 138/99; in this case, the court underlined this (\Y¢€)
possibility as: “According to the principle of transparency, the user of SFC

terms is bound by the principle of good faith, to state the rights and obligations

of his contractual partner as clearly as possible. It does not thereby depend on
whether the clause, in its formulation, is comprehensible for the average policy
holder. Moreover, good faith also requires that the clause makes the economic
disadvantages and burdens as recognizable as possible in the circumstances’.

N Reich, The implementation of Directive 93/13/EEC on unfair terms in (\Yo°)
Consumer contracts in Germany (1997) 5 European Review of Private Law

165; S B Markesins, H Unberath and A Johnston, the German law of contract

A comparative Treatise (2nd Hart publishing: London 2006) 172.
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Article (305/c) BGB. (YY)

Article (10/2/p) provides that: the existence or absence of a right of withdrawal, (\YV)
the period during which that right may be exercised and other conditions
governing the exercise thereof, including information concerning the obligation

of the consumer to pay the capital drawn down and the interest in accordance

with Article 14 (3) (b) and the amount of interest payable per day.

Article (10/2/r) provides that: he right of early repayment, the procedure for (\YA)
early repayment, as well as, where applicable, information concerning the
creditor’s right to compensation and the way in which that compensation will

be determined.

Article (10/2/s) provides that: the right of early repayment, the procedure for (\Y9)
early repayment, as well as, where applicable, information concerning the
creditor’s right to compensation and the way in which that compensation will

be determined.

Article (10/2/t) provides that: whether or not there is an out-of-court complaint (VY +)
and redress mechanism for the consumer and, if so, the methods for having

access to it.

Article (24) provides that: 1. Member States shall ensure that adequate and (VYY)
effective out-of-court dispute resolution procedures for the settlement of consumer
disputes concerning credit agreements are put in place, using existing bodies where
appropriate. 2. Member States shall encourage those bodies to cooperate in order

to also resolve cross-border disputes concerning credit agreements.
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Article (10/3) provides that: where capital amortisation of a credit agreement (VYY)
with a fixed duration is involved, the right of the consumer to receive, on
request and free of charge, at any time throughout the duration of the credit
agreement, a statement of account in the form of an amortisation table.
The amortisation table shall indicate the payments owing and the periods and
conditions relating to the payment of such amounts; the table shall contain a
breakdown of each repayment showing capital amortisation, the interest
calculated on the basis of the borrowing rate and, where applicable, any
additional costs; where the interest rate is not fixed or the additional costs may
be changed under the credit agreement, the amortisation table shall indicate,
clearly and concisely, that the data contained in the table will remain valid only
until such time as the borrowing rate or the additional costs are changed in
accordance with the credit agreement.
Para. 32 of this decision provides that: ...... they preclude a court from having (VY¢)
to find that, as a result of a standard term, a consumer has acknowledged that
the creditor’s pre-contractual obligations have been fully and correctly
performed, with that term thereby resulting in a reversal of the burden of
proving the performance of those obligations such as to undermine the
effectiveness of the rights conferred by Directive 2008/48.
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Available at: http://curia.europa.eu/juris/celex.jsf?celex =62010CJ0618&lan- (\VY¢)
gl =en&type =TXT&ancre= visited on 16/12/2014.

Para. 29 provides that: On 21 January 2010, the Juzgado de Primera Instancia (YY7)
No 2 de Sabadell issued an order in which it held, first, that the disputed
agreement was a pre-formulated standard contract, concluded without any real
opportunities for negotiation and including imposed general conditions and,
secondly, that the 29% rate of interest for late payment was fixed in a typed

term which could not be distinguished from the rest of the text as regards the

font, the size of the letters used or any specific acceptance by the consumer.

Para. 30 provides that: In those conditions and, having regard to, inter alia, the (VYV)
Euribor (Euro interbank offered rate’) and European Central Bank (ECB)

rates of interest, and to the fact that the rate of interest for late payment in the
agreement was more than 20 points greater than that of the nominal interest

rate, the Juzgado de Primera Instancia No 2 de Sabadell held of its own motion

that the term relating to interest for late payment was automatically void, on

the ground that it was unfair, referring to the settled case-law of the Court of
Justice on this matter. It also fixed that rate at 19%, referring to the statutory

rate of interest and to the rates of interest for late payment included in national
budget laws from 1990 to 2008, and ordered Banesto to recalculate the amount

of interest for the period at issue in the dispute before it.

Para. (89/2) provides that: Article 6(1) of Directive 93/13 must be interpreted as (VYA)
precluding legislation of a Member State, such as Article 83 of Royal
Legislative Decree 1/2007 approving the consolidated version of the General

Law for the protection of consumers and users and other supplementary laws

(Real Decreto Legislativo 1/2007 por el que se aprueba el texto refundido de la

Ley General para la Defensa de los Consumidores y Usuarios y otras leyes
complementarias) of 16 November 2007, which allows a national court, in the

case where it finds that an unfair term in a contract concluded between a seller

or supplier and a consumer is void, to modify that contract by revising the
content of that term.
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Para. (13/1) provides that: The consumer may effect standard termination of an (\¥4)
open-end credit agreement free of charge at any time unless the parties have
agreed on a period of notice. Such a period may not exceed one month.

If agreed in the credit agreement, the creditor may effect standard termination (V¢ -)
of an open-end credit agreement by giving the consumer at least two months’

notice drawn up on paper or on another durable medium.

Para. (13/2) provides that: If agreed in the credit agreement, the creditor may, (V¢V)
for objectively justified reasons, terminate the consumer’s right to draw down

on an open-end credit agreement. The creditor shall inform the consumer of the
termination and the reasons for it on paper or on another durable medium,

where possible before the termination and at the latest immediately thereafter,

unless the provision of such information is prohibited by other Community
legislation or is contrary to objectives of public policy or public security.
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Judgment of the Court (Sixth Chamber) of 13 December 2001. Georg Heininger (V¢Y)
and Helga Heininger v Bayerische Hypo- und Vereinsbank AG. Reference for a
preliminary ruling: Bundesgerichtshof - Germany. Case C-481/99.

Para. (14/3/b) provides that: If the consumer exercises his right of withdrawal, (V¢Y)
he shall: pay to the creditor the capital and the interest accrued thereon from

the date the credit was drawn down until the date the capital is repaid, without

any undue delay and no later than 30 calendar days after the despatch by him

to the creditor of notification of the withdrawal. The interest shall be calculated

on the basis of the agreed borrowing rate. The creditor shall not be entitled to

any other compensation from the consumer in the event of withdrawal, except
compensation for any non-returnable charges paid by the creditor to any public
administrative body.

Para. (14/4) provides that: If an ancillary service relating to the credit (V¢¢)
agreement is provided by the creditor or by a third party on the basis of an
agreement between the third party and the creditor, the consumer shall no
longer be bound by the ancillary service contract if the consumer exercises his

right of withdrawal from the credit agreement in accordance with this Article.
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Para. (16/2) provides that: In the event of early repayment of credit the creditor (V¢ o)
shall be entitled to fair and objectively justified compensation for possible costs
directly linked to early repayment of credit provided that the early repayment

falls within a period for which the borrowing rate is fixed. Such compensation

may not exceed 1 % of the amount of credit repaid early, if the period of time
between the early repayment and the agreed termination of the credit agreement
exceeds one year. If the period does not exceed one year, the compensation

may not exceed 0,5 % of the amount of credit repaid early.

Para. (16/5) provides that: Any compensation shall not exceed the amount of (V&)
interest the consumer would have paid during the period between the early
repayment and the agreed date of termination of the credit agreement.
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Para. (16/3) provides that: Compensation for early repayment shall not be (V¢V)
claimed: (a) if the repayment has been made under an insurance contract
intended to provide a credit repayment guarantee; (b) n the case of overdraft
facilities; or (c) if the repayment falls within a period for which the borrowing

rate is not fixed.

If agreed in the credit agreement, the creditor may effect standard termination (Y¢A)
of an open-end credit agreement by giving the consumer at least two months’

notice drawn up on paper or on another durable medium.
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Para. (13/2) provides that: If agreed in the credit agreement, the creditor may, (V¢9)
for objectively justified reasons, terminate the consumer’s right to draw down

on an open-end credit agreement. The creditor shall inform the consumer of the
termination and the reasons for it on paper or on another durable medium,

where possible before the termination and at the latest immediately thereafter,

unless the provision of such information is prohibited by other Community
legislation or is contrary to objectives of public policy or public security.
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Judgment of the Court (Sixth Chamber) of 13 December 2001. Georg Heininger (Vo +)
and Helga Heininger v Bayerische Hypo- und Vereinsbank AG. Reference for a
preliminary ruling: Bundesgerichtshof - Germany. Case C-481/99.

Para. (14/3/b) provides that: If the consumer exercises his right of withdrawal, (Vo)
he shall: pay to the creditor the capital and the interest accrued thereon from

the date the credit was drawn down until the date the capital is repaid, without

any undue delay and no later than 30 calendar days after the despatch by him

to the creditor of notification of the withdrawal. The interest shall be calculated

on the basis of the agreed borrowing rate. The creditor shall not be entitled to

any other compensation from the consumer in the event of withdrawal, except
compensation for any non-returnable charges paid by the creditor to any public
administrative body.

Para. (14/4) provides that: If an ancillary service relating to the credit (VoY)
agreement is provided by the creditor or by a third party on the basis of an
agreement between the third party and the creditor, the consumer shall no
longer be bound by the ancillary service contract if the consumer exercises his

right of withdrawal from the credit agreement in accordance with this Article.
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Para. (16/2) provides that: In the event of early repayment of credit the creditor (VoY)
shall be entitled to fair and objectively justified compensation for possible costs
directly linked to early repayment of credit provided that the early repayment

falls within a period for which the borrowing rate is fixed. Such compensation

may not exceed 1 % of the amount of credit repaid early, if the period of time
between the early repayment and the agreed termination of the credit agreement
exceeds one year. If the period does not exceed one year, the compensation

may not exceed 0,5 % of the amount of credit repaid early.
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Para. (16/5) provides that: Any compensation shall not exceed the amount of (Vo¢)
interest the consumer would have paid during the period between the early
repayment and the agreed date of termination of the credit agreement.

Para. (16/3) provides that: Compensation for early repayment shall not be (Veo)
claimed: (a) if the repayment has been made under an insurance contract
intended to provide a credit repayment guarantee; (b) n the case of overdraft
facilities; or (c) if the repayment falls within a period for which the borrowing

rate is not fixed.
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