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Abstract

Deliberation is an essential characteristic of transmitting, interpret-
ing, and teaching religious knowledge in Islam. During the Muslim
community’s formative period, the process of studying and reflect-
ing on the Qur’an (tadarus wa tadabbur al-Qur 'an) was done col-
lectively. Within the local context of Muslim communities living
in the West, the deliberative #jtihad practiced by those involved in
formulating minority figh is a symbolic form of collective action.
This article examines several standpoints on deliberative #jtihad,
namely, those of al-Alwani (who emphasizes epistemology and
legal hermeneutics), al-Qaradawi (who tends to highlight the
ummah’s collective action, which faces challenges and carries on
reforms), and Ibn Bayyah (who puts forward the public interest
and decision sharing).

Relying on the public interest (maslahah) as being the core intent
of Islamic law, minority figh develops a stronger concern for
maintaining social ties in the West between Muslims and non-
Muslims. Minority figh jurists perceive their task as providing a
local western form of a universal deliberative #jithad, and insist
that these councils of jurists be open to scholars of the natural and
social sciences in order to uphold the concepts of community, con-
sultation, and pluralism.

Introduction

Deliberation is an essential characteristic of transmitting, interpreting, and
teaching religious knowledge in Islam. During the Muslim community’s form-
ative period, the process of studying and reflecting on the Qur’an (tadarus wa
tadabbur al-Qur an) was done collectively. The idea of scientific circles (hilaq
al-‘ilm) in the mosques originated among those early Muslims who gathered
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together around a scholar to learn and share knowledge. In the classical age
(ninth to eleventh centuries), scholars developed deliberative methods to com-
municate knowledge of the Qur’an and Sunnah, such as recitation (gira’ah),
dictation (imla’), assignment of a lesson (muhasabah), collective memoriza-
tion (dhikr), and many others.

In particular, the field of juridical opinions (ift@ ") evolved as a collective
scientific activity of divergence of opinion, consultation, and discussion.
Thus, deliberation has been particularly helpful in generating and developing
legal schools (madhahib). Not just the operative aspects of law are concerned
(e.g., institutions, processes, communication, and contestation), for deliber-
ation is also involved in very basic legal concepts (e.g., norms, reasoning,
and customs). Above all, it intervenes as a process of making law through
argumentation (khilaf), constructed rules (gawa ‘id), and consensual meanings
(ifma”). In Islamic jurisprudence, this undertaking can be described as the
difference-consensus process through which jurists tried to solve the problem
of multiple juridical opinions and complex realities. In various times and
places, these difficulties compelled them to use collective methods to solve
legal issues.

Within the local context of Muslim communities living in the West, [ argue
that the deliberative ijtihad practiced by minority figh is a symbolic form of
collective action. In this form, action is an application of a hermeneutical un-
derstanding based on an ethical concern and practical reasoning. In this way,
jurists engage in an effective dialogue, both within and without their commu-
nities, to respond to challenging western realities. On the one hand, given that
Islamic law is indivisible from Muslim identity and ethics, jurists consider re-
specting its legal provisions (figh) to be a matter of daily life. On the other,
Muslims in the West have to cope with different legislations, ethical principles,
and social practices of the non-Muslim societies in which they live.

In the following pages, I will first discuss deliberative ijtihad’s theoretical
background, as seen by Muslim legal theorists and minority figh jurists, and
then define the concept of minority figh and discuss its developers. Subse-
quently, I will treat its function within the Muslim public space in the West
and close by analyzing the hijab as a deliberative form of ifta .

Deliberative Ijtihad in Islamic Law: A Theoretical Setting

Modern scholarship has understood deliberative ijtihad (ijtihad jama ‘7) in sev-
eral quite different manners. Certain scholars equate consensus (ijma ‘) and
deliberative ijtihad, where consensus stands for “a form of collective ijtihad.”
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This position considers ijma°, the third source of Sunni Islamic law, as the
origin of deliberative ijtihdd. Further, since ijma ‘ itself is based on the Sunni
principle of consultation (shiird), deliberative ijtihad can be traced back to
consultation. The goal of both processes is to reach a compromise, since unan-
imous agreement is necessary to solve juridical cases. As failing to resolve
such issues would be inappropriate, a majority agreement is considered the
next best option. But if they fail to reach even that, their endeavor cannot be
considered deliberative ijtihad.> Nevertheless, a major difference between
these two undertakings has to be stated here: If ijmd ‘ is conditioned by the ju-
rists’ unanimous consensus, which is almost impossible to achieve if we con-
sider the contemporary world’s diversity, deliberative #jtihdd is based on the
majority principle and therefore accessible.’

A second perspective looks at “fatwa-giving committees as a novel form
of collective ijtihad.”* Here, emphasis is placed on the experts’ complemen-
tarity of knowledge as regards combining their efforts and balancing opinions.
As such, deliberative jjtihad seeks to make ijtihad an outcome of the compre-
hensive examination of a specific matter. In particular, when compared to the
efforts of an individual jurist, who tends to consider partially the balance of
benefit and harm in a juridical case, this form of ijtihad has the advantage of
weighing between them. At any rate, it produces an opinion that is stronger
than the individual’s opinion. Under current circumstances, it is almost infea-
sible for an individual to attain a level of expertise equaling that displayed by
fatwa-issuing committees. However, such an opinion is not obligatory. Even
if a juridical council proclaims a ruling, an individual jurist’s divergent opinion
is worth considering by those who would like to follow it.’

Finally, a few reformist scholars perceive deliberative ijtihdad as being
embodied in a legislative assembly.® Given that this process involves con-
sultation, it is seen above all as a representative body of the community. De-
spite this apparent similarity, if in a democracy elected parliamentary
members legislate within positive law, then jurists are legislating within Is-
lamic law. Further, that which is legislated by a parliamentary majority be-
comes binding, whereas deliberative ijtihad does not. These three standpoints
(viz., consensus, fatwa-issuing committees, and legislation) are in fact em-
bedded meanings within deliberative ijtihad’s structure and function. Al-
though it does not result in an absolute consensus, it does reach a compromise
to which a majority of jurists agree. Second, in the contemporary context it
takes the form of a fatwa-issuing committee. As for legislation, deliberative
ijtihad plays a parallel role to assemblies that, in a majority of Muslim soci-
eties, are regulated by positive law.
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Granted that no agreement has been achieved yet with regard to deliber-
ative ijtihad’s scope and meaning, the discussion here is limited to jurists of
minority figh. These jurists have developed a legal reasoning that looks at de-
liberative ijtihad as a general category or a pre-condition that frames minority
figh. Among them, Taha Jabir al-Alwani (b. 1935) has dedicated a great deal
of his intellectual project to discussing this form of ijtihdad as a collective legal
undertaking that is part of the ummah’s unity. He begins with the complexity
of crises, problems, and realities that Muslims need to resolve with a “complex
light” (niir murakkab). The latter could be brought in only by means of a col-
lective effort. He makes a strong statement that “no organism or elite or sect
is able to cope with this complex darkness alone.”” Not only are the realities
complex, but the social sciences that help us grasp them are also undergoing
tremendous change and fragmentation. Both complex realities and knowledge
should push jurists to assert the necessity of deliberative ijtihad.® In other
words, as individual hermeneutics cannot understand complex realities and
texts on its own, a sort of collective hermeneutics is necessary.

Deliberative #jtihdd should rely on “the epistemological complementarity
of fields of inquiry which evolve in one universal framework attempting at
dealing with human as well as natural phenomena.” Thus the philologist who
dives deep into the meanings of a legal text by reviewing its interpretations in
different historical periods enriches the deliberative character of ijtihad. Sim-
ilarly, the ethnologist, historian, and archacologist would be as effective as the
philologist in exploring certain aspects of the legal texts. For al-Alwani, the
importance of similar interdisciplinary contributions is shown through such
scholars as Ibn Battutah (d. 770/1368) and Ibn Khaldun (d. 808/1406).!° In the
final analysis, complementarity should bridge the gap between the fragmented
sectors of knowledge. As such, and within its universal logic, this implies a
plurality of inquiries." Since the purpose is to deal with complex realities, al-
Alwani calls on the community to implement this complementarity/plurality
through specific organs that would bring ideas into effective action.

M. A. Zaki Badawi noted al-Alwani’s engagement with deliberative
ijtihad in his preface to the latter’s Towards a Figh for Minorities: Some Basic
Reflections. The preface asserts that “al-Alwani calls for collective ijtihdd that
invites experts from the various fields of social science to play a major part in
formulating new ideas and developing new perceptions.”!? Al-Alwani sub-
stantiates this claim by emphasizing collective action in his Issues in Contem-
porary Islamic Thought (2005), where he reiterates the necessity for all
members of the ummah to seek reform through “collective and concerted ac-
tion.”!3 He justifies using collective ijtihad to resolve the many difficulties of
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individual ijtihad and states that “we must adopt the principle of collective or
institutional ijtihad based on diverse disciples and specialists outside the
framework of current fatwa committees or figh councils.”'

Whereas al-Alwani sees deliberative ijtihad from the perspective of epis-
temology and legal hermeneutics, Yusuf al-Qaradawi (b. 1926) perceives it
as a form of collective action (a/- ‘amal al-jama 7). He opines that collective
action is needed now in the form of a complex jurisprudential structure that
features a high level of contemporary scientific knowledge and issues its legal
decisions after study and examination. In addition, it should have the benefit
of courage and freedom from any governmental or people pressure. In his
view, the ultimate purpose of any collective action is to serve and support
Islam. He therefore calls for the establishment of collective organs'® on the
condition that they should go public because they can attain their objectives
only when they are exposed to the public.'®

Since these objectives are essential for the community and can be accom-
plished only through collective action, deliberative ijtihad is a duty and a ne-
cessity (faridah wa dariirah): “Help one another to do what is right and good;
do not help one another towards sin and hostility” (Q. 5:2).!” He understands
this verse and similar Sunnah texts as indicating that Muslims should gather
together to be influential, and compares such action to mass production, since
small-scale production is not competitive.!® This is also a necessity, because
reality forces Muslims to achieve major objectives, among them liberation from
occupation, resistance to foreign danger, unification of the divided community,
social justice, freedom, establishing consultative political systems, and human
rights. Such tasks, he maintains, cannot be done via individual efforts."

Lastly, Abd Allah ibn al-Shaykh al-Mahfudh ibn Bayyah (b. 1935) shares
the same idea of deliberative ijtihad with these two scholars, although he dif-
fers with them in some aspects. For instance, he talks of deliberative fatwa
(al-fatwd al-jama ‘yah; also ifid’jamda 1), a form of collective consultation ini-
tiated by caliphs to consult the community’s leaders and reach a consensual
opinion. He refuses to call these deliberations ijtihad jama 7, since he defines
ijtihdd as the personal conviction of a mujtahid who strives to deduce a legal
judgment. Ibn Bayyah establishes continuity between these early deliberations
and the revival of Islamic law in the fourteenth and the fifteenth centuries.
In this regard, he asserts that “the Islamic world has revived the establishment
of deliberative jurisprudential opinion through the establishment of interna-
tional figh academies, whether official or independent and popular.”!

Ibn Bayyah states that these councils should deal with those public issues
that are crucial for the community. On the one hand, “they should deal with
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political issues dealt with in political systems: shiird, democracy and women’s
participation. On the other, they might treat economic issues such as investing
in multinational companies taking into account the corruption that taints these
companies or the involvement in organizations such as the GATT.”? Further-
more, he admits that so far they have focused “on some social issues like the
relationship between men and women in terms of reciprocal rights and du-
ties.”” Markedly, he highlights the political aspect of deliberative fatwa as a
“revival of the Prophet’s companions’ custom which consists in consulting
the community (jama ‘ah) in public affairs.””* This was the case, he maintains,
with Umar ibn al-Khattab (d. 23/644), who rejected the idea that only a few
members could address the community’s issues, regardless of their level of
scientific knowledge.” Rather, the collectivity should solve these issues and
take the public interest into account.?

For Ibn Bayyah, two specific constituents need to be considered when in-
quiring into these issues: (1) a broad knowledge of all aspects of reality and a
holistic vision that observes its different angles. Thus, such councils must give
political, social, and economic experts a major status without granting them
too much authority to issue legal judgments, and (2) juridical council members
should upgrade their ability to handle such issues in order to acquire a balanced
vision between the macro and micro levels. Given that they should bear in
mind the law’s purposes without discarding individual texts, they must create
a relative continuity and meanwhile establish the comprehensiveness of the
purposes. In other words, they should seek the middle way (wasatiyah).”’

So far, this article has examined several standpoints on deliberative ijtihad,
namely, those of al-Alwani (who emphasizes epistemology and legal
hermeneutics), al-Qaradawi (who tends to highlight the ummabh’s collective
action that faces challenges and carries on reforms), and Ibn Bayyah (who
puts forward the public interest and decision sharing). In my view, each one
looks at a specific facet of deliberative ijtihad and therefore they do not con-
tradict each other. Deliberative legal hermeneutics might lead to collective ac-
tion that benefits the public or, inversely, decision sharing will create a
collective action that influences, in its turn, legal hermeneutics. Before ana-
lyzing how these conceptions intervene in the perception of minority figh, 1
will define the latter’s scope and meaning.

The Concept and Developers of Minority Figh

Based on what has been presented above, any application of deliberative
ijtihad should be done within the framework of reviving the ummabh. As such,
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it should take into account the balance among the universal Shari‘ah, Muslim
realities, and collective action. This section examines how minority figh came
into existence as a deliberative ijtihad adapted to the western context.

THE CONCEPT. Minority figh (figh al-agalliyat) is a legal discourse that tries
to respond to challenging private and public issues for Muslims living in the
West. This concept is believed to have arisen first in 1994 when al-Alwani,
an Iraqi Sunni jurist, sought to provide a legal framework for Muslims to par-
ticipate in American elections.?® Within the current literature, one can distin-
guish between legal reasoning and legal practice. As a form of legal reasoning,
minority figh selects and emphasizes specific sources, procedures, and prin-
ciples of Islamic law that are seen as promoting the Shari‘ah’s intents as op-
posed to its strict letter. As a form of legal practice, it is a set of legal opinions
(fatwas) on specific problems that allow Muslims in the West to overcome
everyday dilemmas.

The key element in both expressions is the attempt to reconcile Muslim
law and ethics with the sociopolitical conditions facing these Muslims. Hence,
minority figh is tailored for particular individuals and groups, whereas fatwas
are meant to be specific to those involved. For this reason, it does not perceive
its legal function as competing with traditional figh. Rather, it derives its ref-
erences from the Shari‘ah, which minority figh jurists consider to be general
and universal, and focuses on principles and cases that provide indulgent an-
swers to problems faced by minority Muslim communities.

With regard to its sources, minority figh has recourse to the primary
sources of Sunni law, namely the Qur’an and Sunnah, consensus and analogy,
as well as to such secondary sources as public interest, juristic preference,
custom, and the opinion of a Companion.” However, it is highly selective
when dealing with Muslim legal sources. One can look at this type of figh
from both a closed-source and an open-source perspective. In the first case,
minority figh seems to draw on a set of traditional sources and principles used
in Islamic law for exceptional juridical cases, especially in forced situations
or in the absence of specific religious texts. In this respect, one can compare
it to a figh al-dararah (a jurisprudence of necessary cases) since it is dealing
with exceptional cases (halat istithna tyah), for Muslims should normally live
in Muslim lands. In this sense, necessity is the closed dimension of figh al-
aqalliyat for, as seen from this perspective, it is a legal process that reacts pas-
sively to those hardships facing Muslims in the West.

In particular, maslahah (public interest) is a central issue and approach
here. Its theoreticians have argued that minority figh allows one to formulate
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a pragmatic and adaptive attitude toward western norms and institutions. Thus
they often reiterate the idea that if interests change, the legal opinions should
also change according to time, place, and circumstances. As a result, public
interest opens legal reasoning and practice to interacting with the context,
seeking simplicity, and pro-activeness. Inversely, as al-Alwani has stated, such
figh “applies to a specific group of people living under particular conditions
with special needs that may not be appropriate for other communities.”*

Although its supporters underline the individual’s role in legal awareness
and application, it is predominantly a collective jurisprudence. Cases of in-
dividual jurists making legal decisions with reference to minority figh remain
limited. The major role is played by two organs: the ECFR (European Coun-
cil for Fatwa and Research) in western Europe and the AMJA (Assembly of
Muslim Jurists in America) in North America. This deliberative character of
figh al-aqalliyat enables the development of a legal approach that considers
three conditions: the legacy of majority figh, the social condition of Muslim
minorities in the West, and Muslims’ legal obligations toward the laws of
western societies.

THE DEVELOPERS. The credit for laying the foundations for minority figh
should perhaps be accorded to al-Alwani. In 1999, his “An Introduction to
Minority Figh: Foundational Insights” (“Madkhal ila Figh al-Aqalliyat:
Nazarat Ta sisiyah’) offered the first results of his reflection on the new sub-
section of figh. One year later he published (in Arabic) Toward a Minority
Figh for Muslims (Ft Figh al-Aqalliyat al-Muslimah), in which he argues for
the necessity of ijtihad for Muslims in the West. His main concern seems to
be the kind of constructive relations Muslims living there should establish
with their non-Muslim counterparts. It should be noted that he is, above all, a
specialist in usitl al-figh, and thus his interest in minority figh’s theoretical as-
pects is obvious. His intellectual project seeks to construct a new ijtihad that
relies on a Qur’anic methodology that interacts with the social and natural
sciences. For him, minority figh’s purpose is to develop a set of methodologies
that make Islamic law and ethics flexible enough to be applied to the western
context. His views were made accessible in English after his An Introduction
to Minority Figh was translated and published as Towards a Figh for Minori-
ties: Some Basic Reflections (2004).

Less theoretical and critical, but far more focused on legal practice, the
Egyptian jurist and preacher al-Qaradawi (b. 1926) has authored one of the
major foundational texts of minority figh: The Jurisprudence of Muslim Mi-
norities: The Life of Muslims among Other Societies (Figh al-Aqalliyat al-
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Muslimah: Hayat al-Muslimin wasat al-Mujtama ‘at al-Ukhra) (2001). In his
legal understanding, minority figh is part of a series of books on taysir al-figh
li al-muslim al-mu ‘asir (facilitating figh for contemporary Muslims). He
shares with al-Alwani the centrality of ijtihad in shedding new light on modern
sociopolitical issues. Nevertheless, in developing his “modern figh,” al-
Qaradawi draws more on his legal experience as a mufti. His formula is to
combine traditional figh with an emphasis on public interest and moderation.
He is often led to accept concessions for modernity on such issues as women
and the state. Additionally, he conceives his version of minority figh as com-
plementary to his Religious Minorities and the Islamic Solution (Al-Aqalliyat
al-Diniyah wa al-Hall al-Islami), which deals with non-Muslims living in
Muslim societies. Above all, in respect to his presence in western Europe, al-
Qaradawi seems to be motivated by a concern about the Muslims’ religiosity
and especially their secularization.’!

Other recent contributions mostly illustrate the same issues discussed by
al-Alwani and al-Qaradawi. The Mauritanian jurist Abd Allah ibn al-Shaykh
al-Mahfudh ibn Bayyah (b. 1935), who published The Making of Fatwa and
Minority Figh: Sina ‘at al-Fatwa wa Figh al-Aqalliyyat in 2007, stands close
to the latter’s style. Other jurists, preachers, and thinkers, mainly from
Lebanon, Egypt, Tunisia, and Morocco (e.g., Khalid Abd al-Qadir, Salah al-
Din Abd al-Halim, Abd al-Majid al-Najjar, and Isma‘il al-Hasani) popularize
the subject mainly by sticking to the line of reasoning elaborated by the above-
mentioned authors. However, most of the Arabic-language literature on this
topic has no direct contact with Muslim minorities in the West. Thus, figh and
society belong to two different realms. Some jurists try to replace the necessary
social asset for this type of figh with a philological work of terms and sources
of figh al-aqalliyat. At this point in time, their methodology seems to be a set
of ready-to-wear concepts and processes that they apply to any sort of figh.
Accordingly, the deliberative link based on embodying figh in everyday life
is completely absent.

ECFR decision 5/12, issued in 2004, stipulates that it attributes special im-
portance to figh al-aqalliyat since it leads to an understanding of the Muslim
presence in non-Muslim countries and to the application of Islamic legal pro-
visions in that reality. In addition, it has reiterated the authority of al-Alwani,
al-Qaradawi, and Ibn Bayyah as well as agreed that this concept is valid insofar
as it fixes this subject within the legal provisions related to minority Muslim
populations.*? The ECFR mainly uses two procedures to issue legal decisions
for them: (1) providing legal opinions (ifta ) to those individuals or groups that
ask a question (mustafii) through any communication media. It should be noted
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that the rulings are not necessarily binding on the askers, for they can seek an-
other opinion and choose the most convenient one, and (2) holding long col-
lective deliberations on more controversial questions. Its decisions seem to
seek western Muslims’ positive participation without assimilation. Thus as a
strategy of image improvement, it follows a more conciliatory line.

In the words of al-Najjar, the ECFR seeks to incarnate a sedentary, civic,
and collective Muslim presence in Europe, as opposed to one that is accidental,
individual, and circumstantial.* Nevertheless, this body often produces a figh
that is, to a certain extent, adapted to the second kind. The latter is based on li-
centious laws and practices (figh al-tarkhis), which is the type of figh most
convenient for individual cases. He sees Europe’s Muslims as primarily groups
and individuals who have specific social links with their surrounding environ-
ment. This collective dimension should increase and strengthen in the future.>
For this reason, minority figh has yet to produce a jurisprudence of foundation
(figh al-ta sts) that would normalize their juridical status,* one that would treat
their juridical cases as if they were a majority in a Muslim country.

Instead of dealing with the licit and the illicit in daily issues, major issues
need to be tackled, including political participation and family matters. How-
ever, al-Najjar does not predict the end of minority figh once it becomes a ju-
risprudence of foundation; he simply appears eager to readjust the former’s
dependence on dispensation (rukhsah) while it should be promoting the punc-
tual application ( ‘azimah). If Europe’s Muslims fail to transition toward a ju-
risprudence of foundation, there is a double risk: religious practice will
weaken, and they will not be in a position to transmit Islam’s message or be
a cultural partner with non-Muslim Europeans.*

Similar to other juristic deliberative fighi bodies in the Muslim world that
rely on collective jjtihad, legal diversity characterizes the ECFR’s delibera-
tions. One of its immediate outcomes is eclecticism, which is typical of juristic
councils comprised of members with different juristic backgrounds from the
Muslim world.*” No prominent ECFR founders or authorities were born or
raised in Europe. Since most of them live in the Muslim world, the ECFR re-
flects a variation on modern Islamic jurisprudence, seen within the projects
of figh renewal.

MINORITY F1IQH WITHIN THE MUSLIM PUBLIC SPACE IN THE WEST. Hitherto,
we have examined minority figh, from its genesis to its maturity, as an appli-
cation of a new deliberative ijtihdd. Furthermore, its theoreticians and insti-
tutions helped to provide solid foundations for it. Be that as it may, any new
juristic effort is stimulated by the society in which the jurisprudence evolves.
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Like any other hermeneutic tradition, Muslim legal hermeneutics necessarily
responds to a given human condition. Therefore, minority figh is expected to
achieve its goals inasmuch as it interacts with the West’s deliberative envi-
ronment. Moreover, because of these societies’ fragmentation of authority, es-
pecially of religious authority, minority figh becomes a Muslim voice in the
public debate on Muslim issues.

Increasingly, many Muslim scholars and institutions have come to realize
that one cause of their fragmented authority is modernity.*® Granted that in
any public space legal pluralism is recognized by religious authorities, one
could speak of a deliberative religiosity, by which I mean controversial reli-
gious practices that become part of the public debate and subject to the ad-
mitted differences of “authorized” interpretations.* I subscribe to Robert
Justin Lipkin’s framing of this concept as a “religious argument that plays a
full role in the public square.”

In addition to social conditions that enhance fragmentation, other
hermeneutic factors make the process of ifta” in the West a multi-part one. A
particular question arises with reference to the law/fact dichotomy in Islamic
jurisprudence. In this regard, Muslim American scholar Sherman A. Jackson
establishes an opposition between the ability to understand the scripture’s im-
plication (Qur’an and Hadith), which belongs to the authority of law and the
ability to verify the reality of those elements that refer to the authority of fact.*!
In other words, just because a principle is universally Islamic does not imply
that its particularization has been put correctly. He makes the point that if “a
jurist states such and such is permissible or impermissible because of the ex-
istence of this or that fact, it remains the right — indeed the responsibility — of
individual Muslims to ascertain for themselves (or through other qualified de-
terminers of specific facts), whether or not these facts actually exist.”* Thus,
when it comes to deciding how Islamic law is going to be applied, individual
Muslims have to prolong their deliberation on the matter at hand, either inde-
pendently or with other Muslim authorities.

Since figh in the West is a locus of interplay between texts and facts, it has
to keep the balance between the fatwa-makers and the audience. A new study
on a mosque in southern France shows that questions and answers have the
same significance in determining a Muslim ethical space. Figh deliberations
became the result of “multivocal authorship, authority as answerability and ca-
suistic reasoning.”* The jurist uses the question and answer genre to teach his
audience the tenets of Muslim ethics. Rather than preaching, he develops a
practical reasoning that focuses on behaviors and constructs his authority as
“inherently dialogical and based in his relationship to the mosque commu-
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nity.”* In this intellectual meeting, the audience is expected not only to listen,
but also to challenge the imam’s premises or even reject some of his conclu-
sions. This interchange leads to a “collective ethical reflection, if not necessarily
democratic endeavor.” The two dynamics of figh, the universalization of laws
and the particularization of facts, establish the authority of Muslim ethos but
also enhance the public’s importance. The jurist must listen carefully to local
voices in order to keep the discussion going until a consensus is reached.
Similarly, the public interventions of British Muslims with reference to
9/11 show how Muslims access the British “dialogical network™ by expressing
their reaction in the same or similar utterances of “a performative discourse
that inscribes them in the inclusive category of those who condemn the ter-
rorist attacks.”* Thus, the capacity of western European societies to include
Muslim minorities relies on the latter’s ability to access these societies by
means of the “Western cultural code.” In this respect, L. Swaine noted that:

Muslims seem to be fully able to take part in democratic deliberation, and
that they violate no commandments of their faith by so doing”’:.. “Muslim
minorities support liberty of conscience and religious liberty for all....via re-
spectful argumentation and reasoning in public fora and also through the
examples that they set in public and private life, in their interactions with
others.*

Consequently, western Muslims are likely to shape any political construc-
tion in the West, inasmuch as they willingly promote the core interests of the
societies in which they live. In particular, they would not have to expect Mus-
lims in the West to follow the Shari‘ah scrupulously, while aspiring to achieve
a proactive role in the western political sphere. The only applicable requests,
M. Benhanda reminds us, “are those made within the limits of public reason
that is to say, claims are valid only when they rely on reasons consistent with
the view of the person and society.” In other words, political liberalism al-
lows Muslims to lead their own religious life but requires them to adhere, in
an absolute manner, to its system of values on a universal basis.® The con-
frontation between liberalism and Islamic law becomes clear when a certain
matter of consensus within Islamic juridical schools, such as inheritance rules,
is discussed in the West.’! For this reason, minority figh seems disposed to
avoid “no through road” fatwas and tends to consider western societies’ values
and interests as well.

In this regard, A. March compares many of its thinkers to western theo-
rists of discourse and deliberation who “reject an antagonistic, conflictual,
zero-sum form of da ‘wah and debate in favor of something more collabora-
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tive and open-minded.”? Likewise, A. Caeiro argues for “a complex delib-

erative process that underlies the European Council for Fatwa and Research”
and describes the ECFR project as an attempt to “imagine an Islamic counter-
public.”* To be accurate, this project seeks to shape an imagined Islamic
counter-public. However, it has to accept the extreme fragmentation of the
western Muslims’ religious sphere.

For instance, conservative Muslims contest the legitimacy of minority
figh and criticize several points in its reasoning. They rely on traditional figh,
which has limited recourse to customs in making laws and is restricted to cases
in which scriptural regulations are missing. When the scriptural regulations
are founded on custom, legal provisions can be changed when the custom
changes. Thus, conservatives criticize especially al-Qaradawi’s fatwa that a
Muslim woman living in the West can remain married to a non-Muslim (for-
bidden by a Qur’anic regulation). If he relies on weighing interests and finds
a stronger interest for Islam in maintaining social ties in the West between
Muslims and non-Muslims, conservatives reject this pragmatic reasoning on
the grounds that western reality should not be the source of legislation. On
the contrary, western societies are just as subject to the authority of Islamic
law as are Muslim societies.” In other words, conservatives reject the idea of
integration within western societies and, therefore, any principle that could
enable them, under Islamic terms, to interact with these societies.

Inasmuch as minority figh is a legal discourse that aims at affirmative ac-
tion, its proponents do not worry about such criticism. Rather, they focus on
the complex Muslim reality of western European societies, wherein the major
concern is the weakening religiosity among young Muslims. Thus, their legal
process focuses on preserving Muslim identity, predication, relations with
non-Muslims, and providing legal knowledge. As such it is, so to speak, a
missionary figh (figh da ‘wah). In many respects, minority figh appears to be
a way to establish communication links among Muslims over daily matters
and to prevent their overwhelming secularization in the West. Many critical
European Muslim voices do not accept the involvement of Islamic universities
(e.g., al-Azhar) or Muslim figh councils in committees of fatwas and in the
making of minority figh. Nevertheless, the pluralism and deliberation that
characterize the ECFR and AMJA sessions could, if opened to young Euro-
pean Muslims, play a significant role in the life of these Muslims. Further-
more, any development of minority figh should consider the public space in
the West and work in accordance with it.

It has been stated that the fragmentation of religious authority in the west-
ern Muslim public space has made minority figh jointly share this space with
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other Muslim representatives. In addition, the deliberative characteristics of
western societies allowed this figh to critically assess the claims and arguments
of'its western opponents. Finally, its proponents show little interest in the con-
servatives’ rejection of it as an innovation that alters the nature of Islamic law.
Consequently, it represents a contribution to the development of a Muslim
legal culture and a step toward the community’s integration. In sum, figh in
the West functions mainly as a counterculture that contests certain western
values. In contrast, European societies say that their norms are not to be “of-
fended” and thus demand uniformity. Muslim legal culture could eventually
find its place as a legitimate part of western culture, provided that it is allowed
to enter the public debate.

CASE ANALYSIS: DELIBERATING THE HJAB. The dynamics of fragmentation
and pluralism mentioned above help shape the scope of religious authority.
As aresult, diverging religious standpoints and multiple voices over religious
questions coexist in the Muslim religious field in western Europe. In the fol-
lowing, I highlight the deliberative character of these communities’ partici-
pation in the public space via the headscarf debate. The latter also illustrates
the will, so to speak, of Muslim authorities and individuals to negotiate their
integration in western European societies.

I suggest beginning with the case of a Muslim employee in the German
state of Hessen, who appealed the notice at the Labour Courts of Appeal at
Hessen to end her contract because of her hijab. The Federal Labour Court fi-
nally accepted her claim.*® However, as M. Rohe has asserted, the solution is
“probably not to be found, only, in the sphere of law.”” For the most part, west-
ern societies view the hijab as a matter of culture, values, and biases. The dem-
ocratic and humanitarian values of its legal order, in addition to the associated
beliefs concerning it (e.g., the persecution of women and religious fundamen-
talism) are fundamental to the western sensitivity.>® In other words, persuasion
should not be individual in courts, case by case, for the hijab could give rise to
an infinite number of cases. Rather, interaction should be done with the Euro-
pean public, admitting the need for constructing a public order in which Mus-
lims should be allowed to participate in the construction of society and culture.

Although sunnah provides a model of Islamic law and ethics, its many
principles and rules can be applied in various ways. For instance, a tribal Arab
society sees modesty, which is strongly recommended in Islam, rather differ-
ently than a highly urbanized environment in Egypt. Social perception shapes,
through beliefs and practices, how reticence is expressed. Islamic modesty,
symbolized by the hijab, also raises the question of universality/particularity.
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In fact, just wearing it establishes a double particularization: (1) it particular-
izes the female body from the male body, for Muslim clothing sets boundaries
to prevent indecent exposure, and (2) hijab-wearing women practice a
Qur’anic obligation in a western society that has a different standard of mod-
esty. A recent sociological study reveals that the hijab allows women to go
further than their particular feelings and modesty, for it is related to “a broader
system of normative gender relations operating within the community at large
and above all a type of practice through which one develops the moral dispo-
sitions necessary to carry out such a system.””

In the aftermath of the French parliament’s outlawing “ostentatious” re-
ligious signs, including the hijab, in March 2004 the ECFR issued an impor-
tant statement. Its legal decision condemned this decision and advised
Muslims in France to stand up for their legitimate rights. It stated:

1. Coexistence is an Islamic principle that should regulate societies;

2. Coexistence cannot be applied without respect for individual and collec-
tive freedoms and the preservation of human rights;

3. There is no real incompatibility between the demands of pluralism and
diversity on the one hand and national unity on the other;

4. The hijab is an act of worship and a divine prescription; it is not a simple
religious act and certainly not a political symbol;

5. Compelling the Muslim to remove her hijab is an act of persecution of
Muslim women, which is not in accord with the French values;

6. Banning the hijab constitutes religious discrimination against Muslims
and is contrary to all western constitutions;

7. The board recommends that Muslims in France demand their legitimate
rights and oppose this unjust law through peaceful and legitimate means,
in words and acts, in accordance with the law;

8. The board invites government officials at all levels in France to recon-
sider this bill in accordance with the principles of national unity, social
peace, and solidarity

9. To monitor this case, the board established a committee to present its
views to the relevant departments in France, including Muslims, and to
open the door for dialogue.®

Here, the ECFR clearly displays a sense of awareness that the hijab is not
only a matter for jurists, but also a subject of concern to many voices within
a multifaceted public space. The board of jurists also reveals its full under-
standing of the cultural code of the French public space by defending the hijab
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against the accusation of disrupting French values. Besides, the ECFR is con-
scious of the fact that Muslim minorities have divergent understanding of texts
and customs. Hence, it pinpoints that “it is not right either to take into account
the outrageous behaviour of some Muslims to justify the deprivation of five
million Muslims in France of their rights.”®! On the other hand, one has to be
sensitive to the fact that even if many families can be identified as Muslims,
this does not necessarily imply that the third-generation of Muslim immigrants
is respecting Islamic ethics and law. On the ground, the majority of these in-
dividuals in France, as shown by sociological studies, do not practice Islam.
A recent study shows that only 33 percent declare that they believe in and
practice Islam.*

Interestingly enough, the ECFR used the argument of freedom vs. secu-
larism, both of which express western values, to claim state neutrality with
regard to their attire: “Secularism should not be either a justification to launch
‘exclusion laws’ that would result in destroying the most fundamental rights
of man and his freedom: individual liberty and religious.”® Regardless of
the outcome, Muslim minorities came to discuss a legal matter (in Islamic
law) with non-Islamic opponents in a non-Islamic public space with argu-
ments borrowed from that same space. Be that as it may, this ongoing debate
allowed them, and especially Muslim women, to be included in the public
deliberation.

Further, the ECFR drew attention to the fact that this particular French
law isolates those who wear the hijab: “National unity must not at any rate
constitute a pretext to trample on individual and religious freedom, or threaten
the opportunities of French Muslims and others in education, and to margin-
alize their role as citizens. Such behavior would push Muslims in isolation in-
stead of making contacts with other French citizens.”®* Here, the council
rejects the law by virtue of national unity, inclusiveness, and social equity. In
other words the ambiguity of the French law, motivated by sociopolitical con-
cerns, is deconstructed by the same claims to which it refers.

For the most part, the statement’s last three points emphasize its deliber-
ative character. First, it recommends that Muslims in France “demand their
legitimate rights, and oppose this unjust law, using peaceful and legitimate
means, in words and acts, in accordance with the law.” Further, it encourages
them to seek the support of other Muslims despite the disagreement on wear-
ing the hijab. If we take public deliberation in the sense of voting, cam-
paigning, letter writing, and pamphleteering,® then Muslim women largely
responded to the conditions of political deliberation. As for the outcomes, one
must admit that deliberation did not achieve consensus.
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Subsequently, it invites the French authorities “to reconsider this bill in
accordance with the principles of national unity, social peace and solidarity.”®’
In this regard, the statement calls upon Muslims to cooperate with non-
Muslims who are willing to defend this right on the “principles of individual
freedoms, religious and human rights, even if they do not share the same be-
liefs and religious practices.”® Al-Qaradawi himself had a dialogue with the
French prime minister and expressed “his annoyance with the law banning
the hijab.”® Thus one can say that Anver Emon is not wide of the mark when
he sees in the immigrant Muslim woman “the challenge of accommodating
minorities amidst a universal, albeit ambiguous, claim of French core values.””

Finally, the statement encourages Muslim jurists to continue their delib-
erations by announcing the formation of a “‘committee from among its mem-
bers, to present its views to the relevant departments in France, including
Muslims, to open the door for dialogue.””! These three points plainly illustrate
the council’s readiness for collective action with the French Muslim commu-
nity and western societies.

Conclusion

Overall, the ECFR has shown a constant interest in deliberating within the
figh council, with other voices in the French Muslim community, with French
civil society, and with political actors. Within the Muslim milieu, deliberative
ijtihad carried out via minority figh has led to affirmative action. The ECFR
handled the case of the hijab in a way that allowed it to keep up an ongoing
deliberation between the jurists and the public. Thus, minority figh jurists
showed their commitment to preserving Muslim identity, being religious au-
thorities after all, while displaying their awareness of the complex realities
faced by Muslims in the West.

Relying on the public interest (maslahah) as being the core intent of Is-
lamic law, minority figh develops a stronger concern for maintaining social
ties in the West between Muslims and non-Muslims. At this point, it clearly
promotes integration and, accordingly, any principle that could enable these
Muslims, while safeguarding the Islamic way of life, to interact with their
non-Muslim counterparts.

Furthermore, minority figh jurists perceive their task as providing a local
western form of a universal deliberative ijithdad. Thus they consider the latter
anecessity for any renewal of Islamic law. This being the case, reform should
not be achieved only within juristic councils or via jurisprudence. On the con-
trary, minority figh jurists insist that these councils be open to scholars of the
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natural and social sciences and call upon them to establish an effective link
with Muslim societies. In other words they uphold, in deliberative terms, the
concepts of community, consultation, and pluralism.

Endnotes

1.

10.
11.
12.

13.
14.
15.

16.

Irshad Abdal-Haqq, “Islamic Law: An Overview of Its Origin and Elements,”
in Understanding Islamic Law: From Classical to Contemporary, ed. Hisham
M. Ramadan (Lanham, MD: AltaMira Press, 2006), 18.

Abd Allah Salih Hammu Babhun, Al-[jtihad al-Jama ‘T wa-Atharuhu fi al-Figh
al-Islami (Amman: Jordan University, 20006), 82-84.

Abd al-Rahim Ali Muhammad Ibrahim, “Al-Ijtihad al-Jama‘T wa Majami* al-
Figh al-Islam1,” Risalat al-Taqrib 34, no. 35 (2002): 367.

Muhammad Khalid Masud et al., “Mulftis, Fatwas, and Islamic Legal Interpre-
tation,” in Islamic Legal Interpretation: Muftis and Their Fatwas, ed. Muham-
mad Khalid Masud et al. (Cambridge, MA: Harvard University Press, 1996),
30.

Ibrahim, “Al-Ijtihad al-Jama‘t,” 367.

Muhammad Qasim Zaman, “The Ulama and Contestations on Religious Au-
thority,” in Islam and Modernity: Key Issues and Debates, ed. Muhammad
Khalid Masud, Armando Salvatore, and Martin van Bruinessen (Edinburgh, UK:
Edinburgh University Press, 2009), 227. Abdallah Ahmad an-Na‘im, Toward
an Islamic Reformation: Civil Liberties, Human Rights, and International Law
(Syracuse: Syracuse University Press, 1990), 51. For a review of other Muslim
scholars’ views of collective ijtihdd, see Aznan Hasan, “An Introduction to Col-
lective Jjtihad (Ijtihad Jamda ‘7): Concept and Applications,” The American Jour-
nal of Islamic Social Sciences 20 (2003): 26-36; Nadirsyah Hosen, “Nahdatul
Ulama and Collective Jjtihad,” New Zealand Journal of Asian Studies 6 (2004):
5-9.

Taha Jabir al-Alwani, Ab ‘ad Gha’ibah ‘an Fikr wa Mumarasat al-Harakat al-
Islamiyyah al-Mu ‘Gsirah (Cairo: Dar al-Salam, 2004), 100.

Ibid., 98.

Al-Alwani, Ab ‘ad Gha’ibah, 96.

Ibid., 97.

Ibid.

Taha Jabir al-Alwani, Towards a Figh for Minorities: Some Basic Reflections
(London: International Institute of Islamic Thought, 2003), ix.

Ibid., 254.

Ibid., 133.

Hasan Ali Daba, Al-Qaradawi wa Dhakirat al-Ayyam (Cairo: Maktabat Wahba,
2004), 86.

Ibid., 87.



17.

18.
19.
20.

21.
22.
23.
24.
25.
26.
27.
28.

29.

30.

31.

32.

33.

34.
35.
36.
37.

38.

39.

Belhaj: Minority Figh as Deliberative [jtihad 67

The Qur’an, tr. M. A. S. Abdel Haleem (Oxford: Oxford University Press, 2005),
67.

Daba, Al-Qaradawr, 86.

Ibid.

Abd Allah ibn al-Shaykh al-Mahfudh ibn Bayyah, Sina ‘at al-Fatwa wa Figh
al-Aqalliyyat (Jeddah: Dar al-Minhaj, 2007), 148-49.

Ibid.

Ibid.

Ibid., 149.

Ibid.

Ibid.

Ibid.

Ibid., 150.

Muhammad Khalid Masud, “Islamic Law and Muslim Minorities,” ISIM News-
letter 11 (2002): 17.

Yusuf al-Qaradawi, Figh of Muslim Minorities (Cairo: al-Falah Foundation for
Translation, 2003), 8-12.

Al-Alwani, Towards a Figh for Minorities, 3.

For a comprehensive study of al-Qaradawi’s minority figh, see Sarah Albrecht,
Islamisches Minderheitenrecht Yusuf al-Qaradawi Konzept des figh al-
aqalliyyat (Wiirzburg: Ergon-Verl, 2010).

“Al-Bayan al-Khitami li al-Dawrah al- Adiyah al-Thaniyah ‘Ashrah i al-Majlis
al-Urabi li al-Ifta’ wa al-Buhtith,” Dublin, December 31, 2003-January 4, 2004,
http://www.e-cfr.org/ar/index.php?ArticleID=280.

Abd al-Majid al-Najjar, “Figh al-Aqalliyyat bayna Figh al-Tarkhis wa Figh al-
Ta’sts: Al-Majlis al-Uriibi i al-Ifta’ unmidhajan,” Al-Nadwah al- ‘Alamiyah
hawla Figh al-Aqalliyat (Kuala Lumpur: 2009): 13-14.

Ibid., 20-22.

Ibid., 23.

Ibid.

The ECFR’s functioning has been thoroughly investigated in Alexandre Caeiro,
“The Social Construction of Shari‘ah: Bank Interest, Home Purchase, and Is-
lamic Norms in the West,” Die Welt des Islams 44 (2004): 351-75. Alexandre
Caeiro, “The Power of European Fatwas: The Minority Figh Project and the
Making of an Islamic Counterpublic,” International Journal of Middle East
Studies 42 (2010): 435-49.

Muhammad Qasim Zaman, “Consensus and Religious Authority in Modern
Islam: The Discourses of the ‘Ulama’,” in Speaking for Islam: Religious Au-
thorities in Muslim Societies, ed. Gudrun Kramer and Sabine Schmidtke (Leiden
and Boston: Brill, 2006), 176.

Jean-Paul Charnay has described this pluralistic Muslim legal process as being
“une recherche entre diverses solutions pour découvrir la plus adéquate au cas
concret envisagé. Elle permet aussi la lutte dialectique des prétentions opposées



68

40.

41.

42.
43.

44,
45.
46.

47.
48.
49.

50.
S1.
52.

53.
54.
55.

56.
57.
58.
59.
60.

61.
62.

63.
64.
65.

Ifia’and Fatwa in the Muslim World and the West

qui s’affrontent au cours du litige.” See Jean-Paul Charnay, “Pluralisme normatif
et ambigiiité dans le Figh,” Studia Islamica 19 (1963): 78.

Robert Justin Lipkin, “Reconstructing the Public Square,” Cardozo Law Review
24 (2003): 2082-86.

Sherman A. Jackson, “Muslims, Islamic Law, and the Sociopolitical Reality in
the United States,” The American Journal of Islamic Social Sciences 17 (2000):
10.

Ibid., 11.

Kirsten M. Yoder Wesselhoeft, “Making Muslim Minds: Question and Answer
as a Genre of Moral Reasoning in an Urban French Mosque,” Journal of the
American Academy of Religion 78 (2010): 795.

Ibid., 795.

Ibid., 799.

J.-N. Ferrié, B. Dupret, and V. Legrand, “Comprendre la délibération parlemen-
taire: une approche praxéologique de la politique en action,” Revue frangaise
de science politique 58 (2008): 810.

Ibid., 98.

Ibid., 105.

Mostapha Benhada, “For Muslim Minorities, it Is Possible to Endorse Political
Liberalism, But This Is Not Enough,” Journal of Islamic Law and Culture 11
(2009): 79.

Ibid., 86.

Ibid., 84.

Andrew F. March, Islam and Liberal Citizenship: The Search for an Overlap-
ping Consensus (Oxford, NY: Oxford University Press, 2009), 225.

Caciro, “The Power of European Fatwas,” 435.

Ibid., 437.

Asif K. Khan, The Figh of Minorities: The New Figh to Subvert Islam (London:
Khilafah Publications, 2004), 17.

Mathias Rohe, “Application of Shari‘a Rules in Europe: Scope and Limits,” Die
Welt des Islams 44 (2004): 330-31.

Ibid., 332.

Ibid.

Daniel Winchester, “Embodying the Faith: Religious Practice and the Making
of a Muslim Moral Habitus,” Social Forces 86 (2008): 1770-1171.

“Bayan al-Majlis al-Uriibi li al-Ifta’ wa al-Buhtith hawla Mas’alat al-Hijab f1
Faransa,” http://www.e-cfr.org/ar/index.php?Article]ID=280.

Ibid.

Jéréme Fourquet, Enquéte sur ['implantation et I’évolution de I’Islam de France
1989-2009 (Paris: IFOP, August 2009), 7.

“Bayan al-Majlis al-Uriib1.”

Ibid.

Ibid.



Belhaj: Minority Figh as Deliberative [jtihad 69

66. Lucas Swaine, “Demanding Deliberation: Political Liberalism and the Inclusion
of Islam,” Journal of Islamic Law and Culture 11 (2009): 94.

67. “Bayan al-Majlis al-Uriib1.”

68. Ibid.

69. “Al-Bayan al-Khitami li al-Dawrah al-‘ Adiyah al-Thalithah  Ashrah li al-Majlis
al-Urabi li al-Ifta’ wa al-Buhtth,” Dublin, July 7, 2004-October 7, 2004, http://
www.e-cfr.org/ar/index.php?ArticleID=28]1.

70. Anver M. Emon, “Pluralizing Religion: Islamic Law and the Anxiety of Rea-
soned Deliberation,” in Affer Pluralism: Reimagining Religious Engagement,
ed. Courtney Bender and Pamela E. Klassen (New York: Columbia University
Press, 2010), 75.

71. “Bayan al-Majlis al-Uriib1.”

Bibliography

Abdal-Haqq, Irshad. “Islamic Law: An Overview of its Origin and Elements.” In Un-
derstanding Islamic Law: From Classical to Contemporary. Edited by Hisham
M. Ramadan. Lanham: AltaMira Press, 2006.

Albrecht, Sarah. Islamisches Minderheitenrecht Yiisuf al-Qaradawt Konzept des Figh
al-Aqalliyyat. Wiirzburg : Ergon-Verl, 2010.

Alwani, Taha Jabir al-. F7 Figh al-Aqalliyat al-Muslimah (Towards a Figh for Mi-
norities). Cairo: Dar Nahdat Misr, 2000.

. Towards a Figh for Minorities: Some Basic Reflections. London: International
Institute of Islamic Thought, 2003.

——— Ab‘ad Gha’ibah ‘an Fikr wa Mumarasat al-Harakat al-Islamiyyah al-
Mu ‘asirah (Absent Dimensions in the Action of Contemporary Islamic Move-
ments). Cairo: Dar al-Salam, 2004.

An-Na‘im, Abdallah Ahmad. Toward an Islamic Reformation: Civil Liberties, Human
Rights, and International Law. Syracuse: Syracuse University Press, 1990.
Asad, Talal. “Muslims as a ‘Religious Minority’ in Europe.” In Formations of the
Secular: Christianity, Islam, Modernity. Edited by Talal Asad. Stanford: Stanford

University Press, 2003.

Babhun, Abd Allah Salih Hammu. A/-Jjtihad al-Jama T wa Atharuhu fi al-Figh al-
Islami. Amman: Jordan University, 2006.

Benhada, Mostapha. “For Muslim Minorities, It Is Possible to Endorse Political Lib-
eralism, But This is Not Enough.” Journal of Islamic Law and Culture 11 (2009).

Bowen, John Richard. Why the French Don t Like Headscarves: Islam, the State, and
Public Space. Princeton: Princeton University Press, 2007.

Bruinessen, Martin van, and Stefano Allievi, eds. Producing Islamic Knowledge:
Transmission and Dissemination in Western Europe. London: Routledge, 2011.

Caeiro, Alexandre. “The Social Construction of Shari‘a: Bank Interest, Home Pur-
chase, and Islamic Norms in the West.” Die Welt des Islams 44 (2004).




70 Ifia’and Fatwa in the Muslim World and the West

——— “The Power of European Fatwas: the Minority Figh Project and the Making
of an Islamic Counterpublic.” International Journal of Middle Eastern Studies
42 (2010).

Cesari, Jocelyne. When Islam and Democracy Meet: Muslims in Europe and in the
United States. New York: Palgrave Macmillan, 2006.

Charnay, Jean-Paul. “Pluralisme normatif et ambigtiité dans le Figh.” Studia Islamica
19 (1963).

Daba, Hasan Ali. Al-Qaradawi wa Dhakirat al-Ayyam. Cairo: Maktabah Wahba, 2004.

Emon, Anver M. “Pluralizing Religion: Islamic Law and the Anxiety of Reasoned
Deliberation.” In After Pluralism: Reimagining Religious Engagement. Edited
by Courtney Bender and Pamela E. Klassen. New York: Columbia University
Press, 2010.

Ferrié, J.-N., B. Dupret, and V. Legrand,. “Comprendre la délibération parlementaire:
une approche praxéologique de la politique en action.” Revue frangaise de sci-
ence politique, 58 (2008).

Fourquet, Jérome, Enquéte sur ['implantation et I'évolution de I'Islam de Francel 989-
2009. Paris : IFOP, 2009.

Gréf, Bettina and Jakob Skovgaard-Petersen, eds. Global Mufii: The Phenomenon of
Yisuf al-Qaradawr. New York: Columbia University Press, 2009.

Hasan, Aznan. “An Introduction to Collective [jtihad (Ijtihad Jama 7): Concept and
Applications.” The American Journal of Islamic Social Sciences 20 (2003).
Hosen, Nadirsyah. “Nahdatul Ulama and Collective Ijtihad.” New Zealand Journal

of Asian Studies 6 (2004).

Ibn Bayyah, Abd Allah ibn al-Shaykh al-Mahfuz. Sind‘at al-Fatwa wa Figh al-
Agqalliyat (The Art of Fatwa and Minority Figh). Jeddah: Dar al-Minhaj, 2007.

Ibrahim, Abd al-Rahim Ali Muhammad. “Al-Ijtihad al-Jama‘T wa Majami‘ al-Figh
al-Islam1.” Risalat al-Taqrib 34/35 (2002).

Jackson, Sherman A. “Muslims, Islamic Law, and the Sociopolitical Reality in
the United States.” The American Journal of Islamic Social Sciences 17
(2000).

Khan, Asif K. The Figh of Minorities: The New Figh to Subvert Islam. London: Khi-
lafah Publications, 2004.

Lipkin, Robert Justin. “Reconstructing the Public Square.” Cardozo Law Review 24,
(2003).

March, Andrew. “Sources of Moral Obligation to non-Muslims in the ‘Jurisprudence
of Muslim Minorities’ Discourse.” Islamic Law and Society 16 (2009).

. Islam and Liberal Citizenship: The Search for an Overlapping Consensus.
Oxford and New York: Oxford University Press, 2009.

Masud, Muhammad Khalid, Brinkley Messick, and David S. Powers. “Mulftis, Fatwas
and Islamic Legal Interpretation.” In Islamic Legal Interpretation: Mufiis and
their Fatwas. Edited by Muhammad Khalid Masud, Brinkley Messick, and David
S. Powers. Cambridge: Harvard University Press, 1996.

—— “Islamic Law and Muslim Minorities.” ISIM Newsletter 11 (2002).




Belhaj: Minority Figh as Deliberative [jtihad 71

Najjar, Abd al-Majid al-. Figh al-Aqalliyat bayna Figh al-Tarkhis wa Figh al Ta sts:
Al-Majlis al-Urabbt [i al-Ifia’ Numiidhajan. Kuala Lumpur: Al-Nadwa al-
Alamiyyah hawla Figh al-Aqalliyyat, 20009.

Qaradawi, Yusuf al-. Figh al-Aqallivat al-Muslimah: Hayat al-Muslimin wasat al-
Mujtama ‘at al-Ukhra (Figh of Muslim Minorities: Muslims Living in the Non-
Muslim Societies). Cairo: Dar al-Shuruq, 2001.

The Qur’an. Translated by M. A. S. Abdel Haleem. Oxford: Oxford University Press,
2005.

Rohe, Mathias. “Application of Shari‘a Rules in Europe: Scope and Limits.” Die Welt
des Islams 44 (2004).

Salvatore, Armando. “Authority in Question: Secularity, Republicanism and ‘Com-
munitarianism’ in the Emerging Euro-Islamic Public Sphere.” Theory, Culture
& Society 24 (2007).

Swaine, Lucas. “Demanding Deliberation: Political Liberalism and the Inclusion of
Islam.” Journal of Islamic Law and Culture 11 (2009).

Wesselhoeft, Kirsten M. Yoder. “Making Muslim Minds: Question and Answer as a
Genre of Moral Reasoning in an Urban French Mosque.” Journal of the Ameri-
can Academy of Religion 78 (2010).

Winchester, Daniel. “Embodying the Faith: Religious Practice and the Making of a
Muslim Moral Habitus.” Social Forces 86 (2008).

Zaman, Muhammad Qasim. “Consensus and Religious Authority in Modern Islam:
The Discourses of the “‘Ulama’.” In Speaking for Islam: Religious Authorities in
Muslim Societies. Edited by Gudrun Krdmer and Sabine Schmidtke. Leiden-
Boston: Brill, 2006.

——— “The Ulama and Contestations on Religious Authority.” In Islam and Moder-
nity: Key Issues and Debates, eds. Muhammad Khalid Masud, Armando Salva-
tore, and Martin van Bruinessen. Edinburgh: Edinburgh University Press.

The deliberative ijtihad practiced by minority figh is a symbolic form of collective
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than deliberative). These views are complementary rather than competitive. Deliber-
ative ijtihad does not compete with traditional figh, but derives references from it and
focuses on reaching decisions for Muslims in a minority situation. The goal is sim-
plicity and pro-activeness.

The capacity of western societies to accommodate Muslim practices requires
Muslims to access the western cultural code to negotiate their position. Any develop-
ment of minority figh must accept and work within the western public space. He il-
lustrates this by the European Council for Fatwa and Research’s (ECFR) approach to
the hijab controversy in France. Its fatwa calls upon Muslims to demand their legiti-
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mate rights and oppose unjust law through peaceful, legitimate, and legal means; ap-
peals to the government to stand by its own goals of national unity, social peace, and
solidarity; and urges Muslims to engage in dialogue with the appropriate government
bodies. Belhaj says that these points show that discussing the hijab is not reserved
only for Islamic jurists, but must include many voices in the public space. Public de-
liberation includes voting, campaigning, letter writing, and personal engagement with
a variety of civil and political actors.





