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21,

22,

24,
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See Mandate Agreement Regarding Gemnan South West Africa of December 17, 1320, art, 2,
reprinted in §. Dore, The Inteenational Marclate System and Namibla 177 {1985), See also
Crawford, South YWest Africa: Mandate Termination in Histarical Perspediive, 6 Col. J. of
Transnt'l L. 91 (1967).

See British Mandate for Palestine, August, 1922, 8 League of Nations O.J. 1007 (1922}, See
generally Cunningharm, Palesting — The Last Days of the Mandats, 24 nt'| Aftairs 481 (1848);
Hamilfon, FPartition of Palesting, 23 Foreign Pol'y Rep. 286 (1948).

See President Wilson's Stale Papers and Addresses 464-72 (A, Shaw ad. 1918).
Department of State, Papers Relating fo the Foreign Relations of the United Stafes, 71913, The
Paris Peace Conference (13 vols., Washington: United States Gov't. Printing Cifice, 1942-
47). See generally H. Nicolson, Peacemaking 1819 (1933}.

Treaty of Versailles, Germany, June 28, 1918, 2 Bevans 43, 11 Martens {3rd) 223.

League of Nations Covenant, June 28, 1919, 225 C.T.S. 185, 13 Am. . infl. L. Supp. 128,
reprintad in Basic Documents of the United Nations 295 (L. Sohn ed. 1968).

League of Nations Covenant art. 22.

id. 21 art. 22, para. 1 {empnasis added).

Id. at art. 22, para. 2.

See League of Nations Covenant art. 22,

id. at ant. 22, paras. 3-6.

League of Mations Covenant arl. 22, para. 4.

See [. Dare, The International Mandate System and Namibia 6-7 (1985} (describing the Class
A Mandates).

League of Nations, Govenant arl. 22, para. 6.

Soe League of Nations Covenant art, 22, paras. 7-9,

See Terms of the Leagus of Nations Mandatas, U.N. Doc. A/70, October 1948, republished by
the United Nations.

Sae League of Nations Covenant art. 22, para. 3.

See League of Nations Covanant art. 22, para. 7.

See generafly League of Nafions, The Mandates System 33-67 (L.N. Publ. 1945 VI.A.1},
reprinted in L. Sohn & T. Buergenthal, international Protectlon of Human Rights 337-373
(1974).

U.N, Charter, reprinied in Basic Documents of the United Nations 1-25 (L. Sohn ed. 1968).
For specific provisions ef the trusteaship system established under Ch. Xll, see UN. Charter
arts. 75-85.

LLN. Charler art. 77, para. 1(a) provides: *The trusteeship system shall apply fo such
territories in the following categories as may be plased thereunder by means of trustesship
agreemenis: a, territorfes now hekd under mandate. . . .°

U.N. GAOR (128ih plen. mtg. V.R.) at 1424-25 (1947). For a hrief view of the plan's
recommendations and iis discussicn in the United Nations, sea 1. Chowdhuri, Intztnational
Mardates and Trusteeship Sysiems 106-111 (1955). See afso Hales, Scma Legal Aspects of

-the Mandate System: Sovereignty, Nationafity—Termination & Transfer, 23 Transactions of

the Gretius Society B5-126 (1937).
U.M. Gharlerart. 80, para. 1. See afso Dean, The San Francisco Cenference, 21 Foreign Pol'y
Rep. 110, 122 (1245); Gilchrist, Cofonial Questions at tha San Fransisco Conference, 3% Am,
Pol. Sci. Rev, 982, 991 (1945); McKay, The Arab League in World Poiitics, 22 Foreign Poly
Rep. 206 (1946); Pact of the Arab League (Cairo Pact), repdntad In 32 Am. J. of Intl L. 266
{Supp.-Oct. 1945). .
A review of ihe debates on art. 80{1) supporis this stance:
The Commitiee then returned to paragraph B, 5, to which the Delegate
for Egypt had submitted an amendment at the previous meeting (see
Summary Report of Ninth Maeting, Doc. 552, [1/4/23, p. 2).
The Delegate for the Unlied States stated that paragraph B, 5, was
intended as a conservatory or safeguarding clause. He was willing and
desirous that the minutes of this Committes show that it is intended to
mean that all rights whatever they may be, remair exacily the same as
they exist—that they are neither increased nor diminished by the adoption
of this Charler. Any c¢hange is left as a matter for subsequent agree-
ments. The clause should neither add nor detract, but safeguard all exist-
ing rights, whatever they may be.
Dac. 580 (English} I1/4/24, 10 UN.C.1.O, 485, 485 (1945),
The delegate for the United States moved that the paragraph be
amended, staling
... that at the appropriate time ha would make a staterment to be
included-in the official Cammissicn records to the effect that among the



]
n

“sghis whatsoever af any states or any peoples,” mentioned in the pro-
posed amendment, there were inciuded any rights set forh In paragraph 4
of Aricle 22 of the Covenant of the League of Nations.
Das, 877 (English), 1144735, 10 U.N.C.LO. 513, 515 {1945).
As noted in a Draft of the Rapporleur of Committee 11/3:
The Delegate for the Uniled Staies emphasized the fact that paragraph
5 naither increased nor diminished the rights of any states or any paoples
with respect to any tarriteres and {hat any change in such rights would
remaiin a maiier for subsequent agreerent,
In the discussion of paragraph 5, it was suggested, with reference o
mandated territorias, that the paragraph should inciude a specific reference
to paragraph 4 of Adicte 22 of the Covenant of the League of Naticns.
Objections to this suggestion were raised on the grounds thai it would be
inadvisabie 1o refer, spesifically, to any one international instrumant 1o
which all the United Nations were not parlies. it was siated that the phrase
“gxisting international ingfruments” was preferable.
The Gommittee accepted the interpretatian that among the "rights what-
soever of any states or any peopies,” mentionad in the proposed amend-
meni, there are included any rights sat forth in paragraph 4 of Azticle 22 ot
ihe Covenant of the League of Mations.
Dac. 1097 (English}, /4744, 10 UN.CLO. 574, 5768 {1545).
The identicallanguage also appearad In the acluzl Asport of the Rapperieur of Commiites (14,
see Doo. 1115 (Engfish), 14/44(1)(a), 1C UN.C.L.O. 607, 6H {1945}, See aisc Summary
Report of Ninih Meeting of Committes il/4, Doc. 552 {Engiish), 174723, 10 U.N.C.L.O. 475-77
(1945).
G.A. Res. §{), 1 UM, GAOR Supp. (Nao. 5), L.N. Doc, A/64 at 13 (1946}, The General
Assambly:
invites the States administering territories now held under mandate 10
undertake practizal staps, n concedd with other States dirscily concerned,
for the implameniation of Article 79 of the Charter. . . .
‘The General Assembly rejected the propasal in Gu.A, Res. 55(), 1 LN, GAQH Supp. {No. 5},
W.N. Doc. A/64/Add 1, at 123 (1548), by stating:
{The General Asssmbly] Iz unabla to arcede to the incorparation of the
territory of South West Airica in the Union of South Africa; and recom-
mends that {he mandated tarritory of South West Africa he placed under
the intsrnalional trusteeship systern and invites the Government of the
Unton of South Africa to propose for the consideration of the General
Assembly a trusteeship agresment for the aforesaid territory.
Scuith Africa, though refusing to conclude a Trusteeship Agreement, did declare that it would
continue o Monor ifs abligations under the Mandate. See Crawford, Souihr West Africa:
Mandaie Terminalion in Hislorical Perspeciive, 6 Cal. J. of Tranant L, 91, 124-25 (1967).
International Status of Souih-Wast Afica, 1950 1.C.4. 126 {Advisory Opinion of July 11,
1050).
id. at 136-37.
id.
id. at 138.
id at 128-40.
id. at 143,
See Voting Procedure on Questions Aelating 10 Raports and Politions Goncerning the Territory
of South-West Aftica, 1955 1.C.J. 67, 77-78 {Advisory Opinlan of Juna 7, 1355},
id.
G.A. Res. 2145, 21 U.N. GAGR Supp. {No, 18} at 2, U.N. Doc. A/E316 {1966).
id.
fd. at 3.
G.A. Res. 2248, 22 UN. GAOR 5th Special Session, LLN. Do, A/BB57/Supp. 1 (1987].
i at art I, para. 1(a)-(e}.
id. at para. 2.
Id. at an. V1.
3.A. Res. 2372, 22 UN. GACH Supp. (N, 164) at 1, LN, Coc. A%6717/Add. 1 {1960).
See, (3.A. Aes. 2403, 23 LN, GAOR Supp. (N, 18) at 3, LM, Doc. A/7218 (196E6) {daclzring
South African occupation of Namibia illegal, condemning the refusal to withdraw, and recom-
mending Security Council aotion to ensure a withdrawal),
See G.A. Aes. 2498, 24 U.N, GACR Supp. (No. 30) ai 63, U.N. Doc. A/7630 (1969] (deciaring
right of Namibian peopie to seff-delermination and independence, and condemaing South
African refusai to withdraw); G.A. Res. 2078, 25 U.N. (3ACR Supp. (No, 28} at 8¢, U.N. Doc.
ASS028 (1970) {caling upon South Africa to treat Namibian pecple captured during 1:2ir struggle

A



48,

47.
48.

S
51.

64.
55,
68.

-

68,

71
72
73
74,

75.
77.
7B.

79,
8G.

BZ.

A

for freedom as prisoners of war under Fourth Gensva Convention of 1949).

See G.A. Res. 2517, 24 U.N. GAOR Supp. {No. 30} at 68, U.N. Doc. A/7630 {1269) {reiterating
the iflegality of South African cocupation, cafling upon South Africa to withdraw, reaffirming
Mamibian right fo independenze, and pnce again drawing attention of Security Ceuncil, United
Nations Council for Mamibia, Secretary-General and member States to the need for appropri-
ate measureg); G.A, Res, 2679, 25 U.N. GAOR at 91, U.N. Doc. A/8028 {1570} {establishing
a United Nations fund for Namibia).

§.C. Res. 283, 25 WM. 5COR at 2, U.N. Doc. BNF/25 (1970).

fd.

2., Res. 284, 25 LN, SCOH para, 1, U.N. Doc. SANF25 (1970).

id.

Legal Conseguences fur States of the Confinued Prasence of South Africa in Narmibia (South
West Africa) Notwithstanding Security Council Resolution 276 (1370), 1971 L.C.J. 16 (Advi-
sory Oginion of June 21, 1971).

Id. at 58,

id.

id.

ld.

ld. at 27-38.

Id. at 53-54.

S.C. Res. 301, 26 UN. SCOR at 7, LLN. Doc. SANF/27 (1971).

ia.

Ses G.A. Res 3111, 28 U.N. GAOR Supp. (No. 30} al 83, U.N. Doc. A/8030 {1973) (formally
recognizing SWAPG as ihe “authentic representative of the Namibian peopig”),

UN. Gen. Res. 31/152, 31 U.N. GAQR Supp. (Mo, 29) at 136, U.N. Doc. A/31/437 (1976).
35.C. Res. 418, 32 LN, SCOR at 5, LL.N. Dou. S/INF/33 {1977).

See G.A. Hes. S-8/2, 33 U.N. GAOR Oth Spec. Sess. Supp. {No. 1} para. 11, LM, Doc. A/S-
9/4 (1973% G.A. Res. 34/92, 34 U.N. GACR Supp. (No. 46) para. 2(c), U.N. Doc. A/34/46
{1579); G.A. Fes, 35/227, 35 U.N. GAOR Supp. (No. 48) paras, 11-12.

5.C. Res. 435, 33 UM, SCOR at 13, LLN. Doc. S/INF/34 (1578).

d, At para. 3.

Id.

See Y. Times, Nov. 14, 1380, at 3, col. 1 {Kissinger declares he will meet with South African
Foreign Minister Roelef Botha), N.Y. Times, Nov. 15, 1980, at 6, cal. 3 (Western officials
concerned about Kissingar meeting with Botha and South African stance on SWA indepen-
dence}; N.Y. Times, Jan &, 1981, at 10, col. 1 {U.N, Conference on Namibian independence
convenas in Gensva); and N.Y. Times, Jan. 30, 1381, at 2, col. 6 {Botha declares conference
failed because of LLN. link to SWAPO).

See, 2.g., “Constructive Engagement and Linkags,” U.S. Dept. of State, 1986 Am. Forsign
Pal'y: Current Docs. 1984 Ch. 14, Doc. 415, at B2Z {interview transcript with Assislant
Secretary of State for African Affairs Chester Crocker 5/16/84), Bu! see Boyle, Destrustive
Engagement in Southern Africa, American Branch, International Law Associaton, Internationa!
Practitioner's Notdhoak, No. 29 {Jan. 1885), reprinted in F. Boyle, Defending Civil Resistance
Under International Law 211 {1987).

U.N. Ghiarter art. 25. This articis provides {hat (nited Naticns members “agree 10 accept and
oarry out the decisions of the Security Coungil in accordance with tha {U.N ] Charter.”
Shultz, “Scuthern Alricar Toward An Ameriean Consensus,” 85 Dep't St, Bull. 22 (June 1988)
{Secretary of Stata George Shultz's Address to the National Press Club—P.R. #73)

Id. at25: "Let there be no mistake aboutit: U.N. Sacurity Councit Resolution 435 rernains the
only internationally acceptable basis for a solution.”

See M. Akehurst. A Modern introduction to iniernational Law 53 (4 ed. 1982).

U.N. Charter art. 103.

See Camp David Accords, Sept. 17, 1978, reprinfed in Dept. State Bull., Oct. 1978, at 7. The
Camp Oavid Accords consisted of (1) a Framework for Peace in the Middie East, reprintad in
id. at 7-9, and (2) a Framework for the Conclusion of 2 Peace Trealy Betwsen Eqypt and
Isragl, reprinted in id. at 9-10. See giso Treaty of Peacs, Mar. 28, 1979, Eoypi-lsrael, reprinted
in 1B LL.M. 362 (1979).

British Mandate for Falestine, at anl. 7.

Palestine Citizenship Crder in Coungil, S.R. & ., 1925, No. 777, p. 474,

Gonditions of Admissicn of a State to Membership in the United Nations, 1948 1.C.J. 57
{Advisory Opinion of May 28, 1948).

Competence of the Generat Assembly for the Admission of a State to the United Nations,
1956 1.C.J. 4 (Advisory Opinion of March 3, 1950).

U.N. Charter arl. 35,

U.N, Chartar art. 36{1}.

U.N. Charler an. 27£3).

Uniting ter Peace Aesolution, Nev. 3, 1950, G.A. Res, 377A(V), 5 U.M. GACR Supp. NG, 20
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85,
26,
87.

8a.
89,
a0.
a1,
92.
83,
94,
85.
48,
a97.

a6,
89

100

1071,

gt 10, U.N. Doc. AA1775 (1851).
See generally, L. Sohn, Cases on United Nations Law 431-507 {1967).
Ceriain Expenses of the United Nations, 1862 i.C.J. Reports 151 {Advisory Opinion of Jjuly
20, 1862), reprinfed in 56 Am. J. Int? L. 1053 (1862).
Id.
U.W. Charter arl. 18(2).
See Rules of Procedure of the General Assembly, Rule 88, approved by Hesolution 173{11}, 17
Novernber 1947 A/520; GAOR |!, Res. (A/519), p. 104; reprinted in Basic Documents of the
Urited Matiors 41, 54 (L. Sohn =d. 1988). The rule statas:

For the purpose of these rules, the phrase "members present and voling™

means Members casting an affirmative or negative vate. tMembars which

abstain from veting are considerad as net voling.
S.C. Res. 242, 22 U.N. SCOR (1382d mig.} at 8-9, U.N. Doc. 5/8247 (1967); S.C. Res. 323,
28 U.N. SCORA 10, U.N. Doc. S/RES/338 {1973}
Concemning the Fuiure Government of Palestine, Nov, 28, 1347, G.A. Res. 181{ll), 2 U.N.
GAGCH Res. at 131-150, U.N. Do, A/S1S (1847}, reprinted in L. Schin, The United Nations in
Action 23 (1968).
U.N. Charter art. 80{1).
(G.A. Res. 3376, 30 U.N. GAOR Supp. (No. 34}, U.N. Doc. /10034 {1975), reprinted in 15 D.

"Djonovich, Uniied Nations Resciutions: Series | Ganeral Assernbly 1972-74 af 443 (1584).

U.N. Charler an. 41.
id.
G.A. Fles. 2948, 27 U.N. GAOR Supp. (No, 30) (2104th plen. mtg.), U.N. Doc. A/B730 (1972},
reprinted in D. Djonovich, XIV Unifed Mations Resolutions: Series | General Assembly 1972-
74 at 242 (1334).
Sge Department of State Authorfzalion, Pub. L. No. 98-164, §11&, 87 Stat. 1021 (1983}, as
amended by Puh. L. No. 98-83, §142, 09 Stat. 424 {1985}.
See U.N. Charter art. 25, which provides “the Members of the United Nations aceept and carry
out the decisions of the Security Councit in accordance with the present Charer.”
British Mandate for Palestine art. 2.
fd. et ant. 5.
M at arl. 12,
See The Basic Law of the Federa! Republic of Germany, ieprinted in Constituions of the
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