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It is a consequence of that fact that inter - occanic camals must be bailt,

maintained and operated that a permanent dedication to public use mest be
accomplished by treaty.

(Baxter - International waterways in time of war B.Y.B. 1954 p. 189 .)
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2. — No aggressive action by the armed forces — land sea, or air — of
cither Party shall be undertaken, planned or threatemed against the people
or armed forces of the other '

..........................................

2. «No clement of the land, sea or air military or para-military forces of
cither Party, incloding noa regular forces, shall commir any warlike or hostile
act againgt the military or the paramilitary forces of the other party or againts
civilians in teeritory usder the comtrol of that Party
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No peovision of this Agreement shall, in any way, prejudice the
rights, claims and posttions of cither Party hereto, in the ultimate peaceful
settkement of the Palestine question.
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Le poursuivi, ¢'est d'empécher une modification des rapports des
forces qui ont fait demander 1"armistice; cela justific des prises faites aprés
Farmistice ¢n riposte & unc navigation ou 4 en commerce non contrdlés, que
I'om peut redouter hostiles... L'armistice ne suspend pas Pétat de guerre, nd
Je droit de prise qui sanctionme I'aide, directe ou indirecte, qui serait apportée
i I'ennems.

(Gervals. Jurisprudences anghaise, frangaise ¢t nalsenne des prises mari-
times (1939-1945), R.G.D.LP. 1949 p. 245 et s.; 1950 p. 301-309 ¢t notes
61u7I;GOnGLDm&dchg¢m maritime L p. 314),
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Straits possess a strategic importance which frequently makes them
a scene of active hostilities, whether on land or at sea. This circumstance,
and the significance they have a3 part of the line of communications of
belligerents, make it altogether uncealitic 10 supposo that a belligereat
Imudaunisuqdndwmmpmmnnﬁpndmm
bent on hostile missions. 11 is for this recason that states rarely find it necessary
to promulgate any legal instrument expressly closing a watecway to enemy
warships. (Baxter, ibid. p. 202 ¢1 5)
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When the lictoral state is at war, enemy ships, whether warships
or mecchantmen, will be demied passage through the waterway, and
the extent to which visit and search of neutral vessels will be conducted
will be probably governed estirely by the law applicable to such vessels on
the high seas. (Baxter, ibid, p. 189-213),
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Rivers fall within the domain of land warefare and their control is
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occupation, it would be unrealistic to suppose that they can be accorded as



1Y el pole Jy et o 30t LLAT (Al ap o Rale U o g ge Samd p3Ta

status different, 10 any marked degree, from that of the shores between

which they run.
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One is forced to agree, with professor Siegfried, (Les canaux im-*
ternationaux ¢t les grandes routes maritimes mondiales. Cours de I"Acadénie
de Droit International de Labfaye. 1. 74 (1949) p. 5, 36 ct 60), that the Panama
and Swez canals, in particular, are no longer peutral; that they are defended
by the interested states in their own interest and that freedom of passage
ceases 1o cxist in time of war,

................................................................

The practices followed by states would seem to indicate that the recogni-
tion of any right of passage through isternational wateeways for ensmy war
ships when the littoral state is 3 belligerent would be altogether unthiskalk.
No more ¢an it be expected that littoral states should deay themselves the
opportunity of visiting, scarching and scazing merchant vessels passing
through the waterway,

The corresponding right of neutral warships and innocent merchast ves-
sels to make use of the waterway must, under modern coaditions, 1ake second

place to the legitimate need of the littoral state 1o defend itself and to derive
strategic advantage from the control of the watcrway. (Baxter. Ibid. p. 205-208)
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L'absence de toute régle pénéralement admise comcernant la largeur des

eaux territoriales est & 'origine de ce que I'on a justement dénommé *1'état
chaotique de leur régime™,

LR R R L T T R

La question de la ddimitation de la souveraineté territoriale dans les baies
est actuellement sans solution sur le terrain du droit international général,
Les auteurs qui... ont pris une position différente, out é4é guidés, moins par la
constatation objective de I'état du droit ea vigueur que par un esprit de géné.
ralisation qui les powssait 4 entreprendre fa codification de la matidre,
(De Visscher. Théories ¢t Réalités en Droit Internatiomal. od. 1953, p.
258-263).
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