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THE EGYPTIAN TAXATION SYSTEM
AN EVALUATION FROM A LONG-TERM

DEVELOPMENT POINT OF VIEW

by Dr. RIAD RI-SHEIRH
Faculty of Ecomomics, Cairo Unmirersity,

Any nation which chooses to allocate a larger share of ita
regources to purposes other than current comsumption is bound
to face difficult financlal problems The lower the absohite
level of total output, or ruther, the lower the lovel of natignal
tnmapuuptt:.,nndthahrnrthanh:mdoutputdiwrt&d
from ¢urrent consumpion, the more difficult tho solotion of
these problams becomes, This is true of poor netions anxicus
to achieve economic growth more rapidly. It ia al=o true of
natlons foily mobilized for war or semi-mobilired far expected
warnm. Omthela.atmyuuorw,]!:gypthubemmmmﬂy
uparlmctngbothoftbmomdiﬂnm;itlmabomtrytngto
davelop,th.rmxghlllonhn;amhhvelylnrga:propm_-uonaf
rtumrcufurmvuhnmtmmdum.nJaDdagncqun'nl
projecta. During the saome period, Egypt has also devotea an
mcraa.:msl.hmoftho:rmnnﬂondproductfurthupmpmc
of defence. Reel national inoome per capita hes a
betwesn LF. 40 to L.H. 50 over the period 1945-1060 (1)
motherword.uEnpthutoatmg;giuforbothtypmotmdm
oetds (progress and defenca) while stlll balng st o relatively
warly stage of economic and socqal development

Undﬂthmdrcmtmccathaprmapﬂfuncﬂondthe
buﬂgetnrylyﬁm,andnbonalLufthatan.tﬁanl}m,hto
uﬂoctthem.n.ufurcdmoumforthmgivenpu:p-m

Inthhpapurunlttamptiamdatoutuﬂymm
of thus fingneinl problem, With the allooative aima of pahlic
pohcybeingt:.hmformntai,thnpurpmofthinpaperin
tomluntathoprmﬂenttmﬂmuyutcmtmmthapointufﬂm
ofthunﬂmhonfuncﬁonoftnnﬂon,m.,itlabiutytomnke
government tax revenues rise with increagng ecanomic
activiiy. The weaknewnes of the present system of taxeton.
rmmtbapnintofviewofthaﬂmaoruuom.ﬁonfmﬁm,
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are quito obvious und have been concluded by varioms author
and on different occasions (2). In thig direction the problum
of the tnxable capacity 19 outlinod with speciul emphaws an
the gtructurc of the system of o rxt t.xes on income und
wenlth ond the proposition &  haro odvaneed thst  the
efficiency of the texation aystem c(an be raimd L onderably
by a reconsideration of this structure. In additen the probltm
of the taxration of agricutturid mioame L consdid red from th:
pont of view of raimng the tuxable capacity.

The arrangement of the poper i3 1 followd
First, the tamation wystem, 1813 € -1965,68, w prescoted.

Second, the structure of the agystem of dovet tawes an
income 1067 68 is outlined. In thiy wection the hizhhizhta for
a moryv rational income tnx systrm ore indicated.

I. - - THE TAXATION SYRI'Eal 1845-48 16 - 06
(The Statistical Picture)

Over the period 1845 46-1865 64 the trthnique of
budgetary cloissuication bus  ben  subjpoted to  crvernl
changcs. The ettempt haw thercforo been made to co.wtruct
timo series of lumation ctatistics for e peried 1945 46 -
1635,68 oo w3 o comparsble bosin nm  possible.  For our
present purpoee the clamsificatior of tuws wmto diret and
indirect 1 neoded. To accamplen this chiawbcwoa L fo ul
avcounting approuch hus been adopted Taxcs dircc.ay raitea
to tnc provess of the approprintion ¢f ncoree ;) L, taad
which wure direct deductions from the inceme tactual  or
imputed) of the houschoid sccter ure brought teoiher @
aoo agyrcgote; direct toxes on income und wealth.  Indirect
taxcs gre then defined to ipeluede dl taxes dimcctly relaled o
the process of protwction, By applyay this soddar wcomaong
criterion, nibeit 1o some xtent arbitrary, the uvidorultc,
theoreded o8 wes. s statistiud, conne ted wath L0 inejdinee
probleen nre wminimized (8). In arder to ‘nercase Jdue compar-
ubility of the statictuy, the reveuwe s of pablic ontb rpass
(wacther measwd ouw o grosd or net by bove Boon
cxctud>d.  The noswting figmees ane poesoowd o lable 1
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Table 1.

TAXES AND GROSS8 NATIONAL PRODUCT

Sourcea : Public Finencial Accounts 1045 48 - 1864 85 :
The Stote Budgets 1662 63 - 1967 68 ;

t and Economie
Palicy in the U.AR. (Egypt), pp. 318-325;

Hansen & Marmwouk: De

INP, memcs, 343, 383, 551 ;

Direct taxes Custom All Indirect

YVear an [ncome Excize taxes All Taxes
% % 5 | %
GNP GNF GNP ‘GNP

1638, 39 3.5 10.0 143 178
1945 468 | 25.634 | 3.7 33450 | 6.6 55381 |1ub| 80745 | 146
1048/47 | 10440 | 3804 | 48.748| 51| B8154 [ 109 77585 1 14.5
1647, 48 | 16,797 | 291 | 47516 82| 65.083 L1LB{ SLBGO| 1423
1045, 49 | 23,1835 . 322 | 60007 | B4 | 895039132 118174 | 164
1849, 50 | 24177 | 282 74440 | 8.0 10144 | 1222 | 1256441 152
1650,01 | 28.071 | 280 03.408 | 103 | 124513 (13.6 1 150584 | 18.4
1851,02 | 30114 | 4.04 B3.5680 | 0.7 | 120437 | 18.0| 184351 | 170
19023,53 | 41345 | 4.07 88.002| D7) 121,728 | 18.6| 183077 | 180
168304 | 37240 ¢ B.8Y | 100343 | 10.4 | 136058 [14.2 | 173,804 | 18.0
1054,865 | 348582 | 341 ©99232( 98| 142618 | 141 | 177180, 175
106556 | 41,143 [ 3.84 | 103285, 0.8 1406825 | 140 | 190771 178
1964/57 | 39541 | 351 88321 | 79| 122Kk15| 109 | 182356 | 14.4
1957, 88 | 47.658 [ 3.68| ©B705| 83| 140844 | 125 | 197.004 | 1605
10588,/58 | 48837 [ 3.73] 107043 | 85| 162416 (121 | 190283 | 169
/6 | 47457 | 846 104.010 | 7.8 | 105.088 |11.3 | 2028 14.8
1860, 61 | 52888 | 8.81 | 125054 | 8.8 188085 | 128 2399 18.4
1061 62 | 40.802 | 3.20 | 123183 | 8.0 201482 | 13.0| 251.0 16.2
1082°43 | 65.004 | 3.33 | 162308 | 9.7 ZASA8T1| 13.3 | 2798 187
1943.64 | 60838 | A51| 200.620 | 10.8] 306006 | 182| 3723 18.7
1004 68 | 74508 | B.51| 2207071 10.8 | 83208340 | 16.7) 4074 102
1065 04 | 91682 ; 3.07 | 243.020( 10.1( 376.414 | 16.3] 4681 203

Ministry of Planning, Follow up and Evaluition

Reports 1060 61- 1063 &3.
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Before interpreting these figures in terms of the economic
and social developments of the inst 20 years, it should he
recilled thnt the cstsblishment of the preswnt symtem of
toxation dates buck to the 1830's and the years of the Second
Warld Waor. Bince then, changed inm toxution wre aataer
morginil, With the excepuon of the introductlon oi the
Zuocral income tax in 1949, changes m tuxation huve becn
amited to very moderate increascs in some bix rutes, most
uptuble of vwhich woere rate increaecs in the form of the detenes
fux. introduced in 1834, and the gqule moderute ioire--.) 10
some of the ratea of the tox on wvged and iarwes made
coffcctive since August 1960,

To go back to Table 1, the first uipcect to consider ¢f our
“ax:tion systeru ii the degree of progrumsdun shown over lue
porciod by the wystem of taxation w u whoae and by s
\:Clllf,pDILthb w4 aufined in Tahle 1L

To meagure the degree of projmssion wv prorw.> lv ww
the mutio of the tax yield to grusd national proauvct. This rabe
epresc 1ty the relative institutionnl (rather than factor) shae
of the governmeat in grusa nstianal product ¢4), It 1 the opinion
af the present wiiter that thism miasare of the digree or
Jlusrounon is the oot usefpl ane fram o long-terns of yelopracut
point of view. The degrce o. propression thus defind s
npapreted here to mecsure the abinty of the tax ~yut @ to
mahe government tax revenuts (in relution w natianul modu )
rige with incrcuming national i1ncom.

The ycar-lo-year changes in the yuoids of dirvet tax o on
ncore and wealth cun be decuect froa co'uem 1) vher » the
tax vilae are cxpresad w3 proporbiun 07 oAl ol G
product at currvat market prive:, Tnese propurtions ore avemged
over the period as followu

1A38 30 135 46 1849 BO 1050 51 1731 35
(3.3) {3.44) {3.78)

1833 o8 — 1980 v 180l 61 — 184D 66 1945 4 1865 68
{3.08) (3.30) 13.8)

Thkoie avernrsa indicate very clomngy that the | peent
structure of dirctl tuma on weonis and wenlth exhibite 1 wery
gtraig tendency to mevp low the propevo. of the to-yiecd
to GXN.P. This propoeition i3 fwmthor reinforeed by th tie
tha! ths tex ratesd were roised scveral times nnd tho chet of
ihyse imcrensed m rates wihich were  cousidersble over  we
pericd, 63 had been moerely to heep the rutio fron £.0ung.
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From a long-term development point of view, it is therafore
concluded that the present system of direct texed on incomse
and wealih is badly designed and {8 urgently in need of
reconnideration.

The statistics for cusioms and exciss dutlen are given in
Table 1 colmmn (2). The proporticn of thess taxes to GNP are
summarized as follovs .

1938/38 1045 46 — 1040 B0 1560 51 — 1954/85
(10.0) (8.28) (9.56)

1066,58 - 1856, 60 1660, 61 — 1665 64 1045/46 — 106568
(8.38) (8.4) (81)

There avcrages reveal very obvicwdly s tendemncy of the

proportion of curtoms and cxawse to GNP to fall ofthough only

slightly. On this point the forwign trade statistics are very
ussful. The ratlo of imports to GNP are as follows :

1955, 68 — 1859 6V 1930 561~ 185458 1665 06 — 1960 60
(17.0) (A@147) (17.48)

1960.61 — 1965.68 1945/468 — 1065 68
(18.786) (15.56)

The ptegnation of forelgn trade 6 obvioualy responsible
for ths corrcspondmg gingnatron in the ratio of custorms and

excuise to GNY. Glven the present strocture of our imports and
awniting a more dcotailed study of the subject, the propoaition
may be advanccd that thc toxing potentinlities are already
uxheusted in this field.

The statistice for all indirect taxes, ie, custons and
excise dirtles, otamp duties and all other price-incrcoming laxes
and revonucs are m column (3). In generul the stotistics
reveal the camo pattern as thozs of custome and cxcise except
for the last three years & our period, Le. 1063, 84 — 1665, 64,
The ratic of all indirect taxes to GNP are summariced as
follows :

1938739 1945/48 — 1949 ‘B0 1950 B1 — 1664, 55
(14.3) (1L.7) (13.68)
1055,/56 — 10590 60  1960,61 — 1962,68  1063/64 — 1965,/08
(12.18) (13.08) (16.08)
1045,46 — 1962,63 154548 — 1985 68
(12.8) (13.1)

The conslderably higher averago for tho pariod 1943.64 —
1965, 68 raflects o growmg tendoncy on the part of those who
are nspongible for our fiseal and public financial pelicy, to
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rey’ raore and Don on price lncrcaging  sourer, of poblic
Tevenue.

The fipancial tencencies ot the pouod (xpr...d wuh
rdrtion to GNP o thercefore be summanrcd os follows

1. - A falbng tecdeacy 1n he rato of dirctt tooes oo weowe
wud wetth, indicctng a bad 4. ifasin our _,.ten @
direct tuxe:.

2. — A\ roogoation in the ratio of custom. and excige auotied
lo GNP, (euid by dhe ttiguation of foraign Lrode

4. —- An marenfin® rellanoe on price More. ing padble revanued
wposially s 18dv b

AL thess tomdoncrss, wo oxpented, ure 2o Aveal d o the
statisies of all tiee:, grven 10 e ot cowsmn o wae 'labe,
Thede gdatwuica cun by proceatcd more bty e followa

1693% 3y 110 16 — 1E16 30 1630 21 - 1054, 43
(17.8) (15.00) (17.484)
) 3 — 1453 60 1060, 041 1uol du 1863 61  1985,/dd
{18.58) (18.1) 1ab.7)
L0 1062 dd 1gib 48 — 1Bbd vJ
(16.2:4) Ju.78)

r'or the piried 1840 18 1842 GI, the constane, ol the
ratv or totul tux s to GNP L wgidn eoipaasieed, fhe rw
thu ratw during the st thre, yeo 6t the pordod, w oo
cruat congderaby, 1A due to price L1 reiung necud meaoures,

The tonduney to roly mere houvily on pace Inereoing
EOUrGd o puble rovoaue L muee vmphioed W e ralte v
watrect lumes 0 tolid e and the chuigey o the ruwo durm,
the period. This wpect of oor cratebics 13 abown bolow

eriod Diret wixes  All indirect tuxes  Lotul
1934 38 19.7 ED.3 Ig0
1840 48 —- 1940, 050 239 781 100
1930, 01 — 1804 35 41.3 TH. 100
1435 84 — 186D 0 3.4 T6.0 100
1944, 481 1940 o8 19.8 s0.1 100
19, 6 - 180D, 60 1a1 LA 100

The small fall in the rut o of induect taxes wnd the carres-
poaditg reee mothe 1otio of wowe tows) to all luses whadh 13
sevd to tuke prie w0 the poat-war ponica, up to the Lo 1oy,
hus a1 more thiu cotupuasatid duriag the period 1650 61 —
1865 68, whin Lhe rotio reguiodd ia pre-winr J706 36 luwel
This fuct givesd additional suppor. to the propocadon that the

10



ln-anm—mmmxmoum od

tnnﬂmmtemhﬂ,mfarmthamhﬂwmmdboth
directmdjndhrcttnxulaccncemui.mmtlmﬂd s iootial
and pre-war rstrocture through about 30 years of wsoclial,
po].itlc:.lmdmnomicdmlopmcnt

It io common in appHed fiscal economies to state that
developlng and soolalist coumtrics rely more heavily on price
mcreuingtuxumcludtngta.riﬂathnncntueammmmamd
wealth. This, as & vury general stibement, is certainiy true
dﬂlede-v'alopmgemnom}*UIEgypt,anh.mbmnahownby
the taxation etatistics, With the g-en.era.latn.t.ennn‘t,theretllittlc
room, if any, to quarrel. However, from a long-term develop-
mmtpomtofviewthamismnuhtobauidnbmrtthe&mm
structure of the tux system. And qute epart from the eoclal
and palitical implications, the stagnant structuro hes tended
to pat o brake on the growth of tax rcycmuo. To get more
deap}ytutothisnupt-ctuiourﬂluldcmlupmrrtwetumnui

II. — THN STRUCTURE OF DIRECT TAXES ON INCOME.

To conasider the siructure of direct taxes from a long-term
development point of view, Le., from the pont of view of the
abmtyofthutusyatemtomakataxremuarmﬂmmhﬁm
tothegm‘thtnmﬁonalinmmuthurebymaﬂnzpcmihlﬂan
increminpubllcnndmtlunﬂmvtngﬂ,thurclumta.upectﬂ
of the tax gtructure can be identified ws follows :

1. — The structurs of tax ratcs on various types of income.
2. — The c:ovumg'eaﬂpe-ct,Le.tl.xmmpﬁonu-valn,

3 _. The tax base, la the extent to which all cources of
income are subject to (or exempted from) taxation.

The three aspects aro related. For incomes below the tax
exerpton lmit and those untaxed, they may be tuken as taxed
at o zero-rate of taxation. Therefore it is possiblc to oconmider
thethmupcctﬂtoguthermmramdyofthastnmtumof
direct taxes on imcome. For this matter we choose the present
1067/68 tax structure. It has been indicated that marginal
changuinﬂmatmctum‘ufthaunﬂonaystomuawholtani
of its major components were, aince 1838/38, of minor fmport-
ance from the point of view of the ratio of totnl taxes to grous
national product. This tax structure is shown in the following
tabla,whmthothmupectuottheinmatlxatmctumm
presanted. In thia table the exemption lmit i3 expressed as a
mlﬂtipleotbothnmngamtlmalinmmperc:piuu.nﬂpur
rmﬂy,whﬂomcomctuxmtmnmatatedwmﬂmemwpmid
gt various Income levels above the tax exemption level Again
incame l=vels arc expromsed as o multiple of per capitt national
Income.

—1
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B—’Ihatnmtﬂnhmoppmitﬁto&uﬂunllmmml
mdmae2,tududamnddiﬂantoﬂ10gmmlmwme
tnxmtaa.thnntuofaﬂothertnmontnm&

lncn.nel,theramarethmapuidonmmmeuofone
typconly,tntbinaae,mgumdmln.riaa

Iuccsnﬂ,thent-mthmmidonmmmuofdl
ROUTTES. Thoalcullﬁundthmmtuhubmbalﬂd
mtharduﬂwdktr{buﬁmnfaﬂmotm
th.BgeInerl.ltnxbra,ckutH.

:

L—Thetn.tmpﬁcmlnelilduﬂmdwithrdmmtoa
m:.tﬂedpcrﬂonw'tthdepmdmtl.

dircct taxes on mm;ﬂ:eﬁrud:mofmtu.thetnx
e:nm.ptlnnlfvelu.ndthatnxbafa. Our interect is coptined to
ti:eirrelmcoto}ms-termdsvelo;umt

1L thush'uctnreofinmmatnxntuttuhauld
bcmncu&ud:tthewhetthn.tthemmtrntionalnnddrﬂmble
rotes structmre o very difficult to dofr 2 A complex of
mldﬂrnﬂm:i,mmorwhichm at least practically imme-

13
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prurable, orr nvilv 4. Wa nrd mot coms oaepc iR
conziderstions her- T e e weffident to grate th-t tne
questHen yrlnteg 4o tag Pl o metie poMey, v h 1 gy
polititz] wacial, thil and taMumie camplics ! oy R
awre of the mumy dim-asion: of *hie apohl noop- 1 tht+
uht: ¢ de in to ook ©0s logic if oo objtivit . e s ) v
then be resolvid) intg - ifering the ~#ei pey of 1h» (= SRR T
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At tho same time only presumptive rental valos above a
certnin exemption level are taxed at the standord rute of 20.9¢%.
Other distributive xhares ero not taxed. Moreover, the case
for an agriculbure income tox i not affceted whatcver the
price policy mey be, £0 long ms H does not apply a dif-
feryotinl pricing systcm; diffcremtintion in rclation to the size
of income.

Tho second factor, l.e., the level of per capita or per family
agricultural income, gnly emphanires the necessity of moreasmg
the productivity within the agricultonral eector, as a bamis for
Increasing tho sixo of the agricultural surplus to be mobilired
by ane mean or another. Concoraing the principle of taxming
agricultural income, it iy gntirely Irrvlevant. In 1A38.35, tho
natlonnl income per caplte hod the same level of ogriculiuml
Income per capita at the present Still it was poesible in that
year to transfer to ths Stata budget almost ope-fifth of the
nationnl incoms,

Our final consideration relntes to the distribution of agricml
tural incomo. Stintisties on the distribubon of agricnlturanl
Income by mime are not avmilabla However a very rouph
opproximation eon be mads on tho basts of somo agricultural
statintics. The most tseful stotstics available for cur purposo
nre thoie on the disiribution of farm-holdings by mire. Thess
dntn tvhich ars avoiinble In tho 4th Agricultuml Cencus, 1661,
are summarized in the following tablo.

From the table, the avrrage rize of form is just le=s than
4 feddons ond ebout 16 of the tota]l number of landholdems,
hold forma which siee io about the same ns the averies s
aof tho nutonnl farm., In additlon forme below the notonal
averiou repreeent obont 2 3 end 1 5 of the totul nummber cod
of the total area rempertively. On the other hand farm: above
the nationed averuge represcnt 1647, 62,297 of the titud nomber
and totnl area respectively.

Another pitce of Information may make the landho'dings
and landholders stotistics more mgnificant tor cur eubjpert
Nations] ircome statictics for 1085 88 are snch that the vilue
adicd por feddan (dl agricultural produrt inoladed) wveragod
obout LLE 100. Thia figure, togeth v with the fipure far the
overie size of the national farm,‘point t» o pomible  tix-
exemrpbior bvel, With the exemption limit dcfined in this
way obort 73 -80% of land-holdur, ur morst of them will havo
their meomis (uround 1 3 af the toto!) exe mted wocordine: to
ocur pruopotal. On the other hand, nbout 23 «f the 1ol
agni ltural product can be made to cootnihate vith a ensidy .-
able rhare to public revenne and dormrctie caviczs, Consiquontly
the admumistrudve difficnlties do not seem to v promkit'ce or

- 17 --
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formidable as some may suggest. Finally the problem of
Incentives s just the one a rational structure of tax rates is
the very suitabls meaeure to handle with care,

In conclosion, three comments are made :

-

1L — Our preeent taxation systom, designed 30 yearm ago, has
many defects, from a long-term development point of
view. Twenty years ago, It wus mare rational, from the point
aof view of tranaferring to the State bodget ancngh
revenue for o given level of public services. At the
present, to be made rational, It ¢hoold be reeonaldered in
two directions : 1) by changing the structure of incoms
tax rates and making #t more progressivo; 2) by
widening the income tax base and especizlly inctuding
agricultural incoms,

2, — The taxation policy should be comhined with rational
price and income policles, all ahould be brought together
within a unifisd financial plan, the objective of which
is to implement cur developmental planning,

&—Inthedhmmiomdﬂih;mpar,nmﬂmalpubﬁo

expondiitre policy is asramed, bsing the prerequisits for
any inoreass in the share of taxes i the national {acome
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PETROLEUM AGREEMENTS IN THE ARAB
AND OTHER OIL-PRODUCING COUNTRIES
By

Dr. MAHHOUD 8. AMIN (")

Oil Companies deal with tho oil producing Countries in
the Middlc Hast, North Africa and Vencssels on tho bames
of agroements which differ widuly emong each other in
principles as vall ve with respect to the bencfits given to tho
oil producing countries,

Petrolsum ayreements can be divided into three main types :

— Concesalgns ;

A. — CONCREBBIONS

These ore based upon granting the oll company — whether
nattonal or foreign — the legal right to explore and devulop
tho oil resources of tho country, The company, thereforo, getan
complets and full cantrol on the oil resources with respect to
the exploratian, development and disposition of the proguction
Thcroloafthepm]ucmgcmmhyiathusconimadtogeneml
supervision in acoordance with prevalling kews and regulations.

Conecasions are the oldest appHeahle agrecments and sti'l
they govarn the relaHons of ol companies and mest ol
producing countries in  the Middle East, North Afria,
Vencmuola, etr.

The copcesmion agreemcnts have undergone several modi-
ficatrona during the last twenty years but not to the axtent
to change thulr baric featurvs and particularly with Tespect
to the relations of countrles and companies, Despite of the
modifications, the companies sl have the fall right asud
control over the petrolcum resonrces, inchding : planning ond

(*) BS8c, MBe, DIC, Ph D. (Landm)
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¢ ~ducting of operntions, flaong prices of oll produccd,
é«<posttion of produsion 1nd determining its rate. Tl povirn-
men's of the proumeing countrics do pot get inveived with
tho scHvitica of {he compunies cxeipt for moasmrcid ot of
roduction for the ditorminution of thy revapue. Tht povern
Iment revenue 1o mice of royulty which it o ecrtudn proventage
of production, or of Incoms tax on the profits or of both,
Accudi—gly conctislons are genorally divided Into toouv tyms:

1. — Royolty wud Taxes Coarsgaion Agreemcnin ;
2 _— Profit Sharing Conossgion Agrcements.
A. 1) The Royalty & Tama Agreeac ts !

Arcording to theze agreements, the compunicd pay royalty
aa their production apd toxes on thrir profits. The rovalty
m;nidtohohi:raofthemin&mlrighta.mthurindivi&unh
orgommntu_ﬁommmpﬂdtothngnmtum
thcmaufothcrimiusﬂialacﬁﬂtifanndtheirmtmam
nsually determined by the lows of the country. Theso agream-
ents arc themfore considarcd « open ¢nded » on the hemia that
tho tax paymsuots by the companies ere readily offecttd by
chunging the tax rntes or lmposing new taxes oy deternaned
st ly by the governments. This 1d completely differrnt from
the profit channg osreements which fix the payments o the
companies irrespective af eny chungo of the toxation Inwi.

The royolty and tax agreements arc applicable m eeverul
epmntries as the USA., UK, Canadn, France, Ttaly, Cermarny,
ctc. Thesa are generally highly indugtrinbired cor pitnlistie
countries. The oll compenies operating in thesa couniries aro
mubjmtothugenﬂulinmmotnxhwuath.cothermdush-lnl
activitien. This gives the petroleum compiniis R cort aof
grgurunce egainst rolsng taxes. This syatem i3 alio applied
in Veneruela which is an cxecptional cagz emong the major
oll producing countries. In 1858, Venszueln ralecd taxes from
Zﬁﬂto{bﬂrwhjc-hwhanu.ddedtothomwltymymmtsgave
the govornmcnt 65 - 687( of the profits instead of 52 -Bi% as
it was bcfore the tnx increase. In 1068 the taxes were further
increased to 062°F giving Veneruoly about T2 of tho profit.
This disturbed the oil companies and mode them viry much
concerned abeut the opplication of the tax-royulty agrcements
in pon-irdustrialired countdes. The cnly other exception to
that was the rceent ons of 8audl Arab and Amdrap.

A. 2) Profit Bhrring Agreements

Thaaamb:nﬂ:donthediviuinnofthcpmﬁtlbutwe:nthn

H
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Company and the Government according to s cartain percentage
agreed upon. The Governement shore is inclusive of all payments

made by the company as royally, taxes, etc.

This principle was applied In the Middle HKast countries
in 19850 and was then considered as improvement on the
terms of the originel egreements. The gyme principls was
forther appied in Libys, Algeria, Tunlsie, Moroceo, eto

the last 8 years, the profit sharing principle was
modified conaldernbly in two directions,

1L — Ths PFirst Modifioalion, involved the following
charges :

— Increese of the government share of profits above
50% to 589% s In the Saudli Arwbla,Jepan Trading Co.
agroemant or 5756 as in the Kuwnit/Arabla Oil Co. agreament

— Right of the government to purchass a oerialn
number of shares in the venture at par valus after the
dscovery of ol and up to 209% as in the Kuwnit/Shell, or
10%% as in the Japan Trading Co. agreement and Arable Oil Co.

— Government sharing of proftte is not confined to the
production of ofl but to the transport, refining and marketing
oparaticna,

— Better representstion of the government on the
Board of Dirsctors.

— Shorter duration of the egreement : from 40-45 yearm.

These modificetions were introdoced to tho egreements
oancluded after 1857 with the Japanese and other Independent
companies but did not affect the main proflt aharing
agreaments held by the major oll compantes,

2, — The Eroond MNodifiootion wns more effective ond
Involved the amendment of the traditiomal 50,50 profit shnring
agreemants of the Middle Fast according to thes resohstions
of OPEC. These included the expensing of royalty before
gharing of profits, but thess profits are bassd on diroounted
posted prices. This wns e great aedvantage for the petroleum

countries In establishing the fnct that royalty should

Indspendent of profit mharing. This modificntion is now
introduced to the profit sharing agreaments of some MMiddle
Hast coumtiries and Libyw.

The majr ol companies have accepted the appHeation of
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expensing of royaltics in thclr old traditlonal agrecownts with
the Middle Exst and North Afrlen on condidon thot the tax
pyracnts to the governments are to bo based on discounted
posted prioes. The discount was 8.85¢ and thuy were gridually
reduced to 6.5°%. The net effect of this modification has
tnereaecd ithe revenus of tho oll producing compames by
35 -405 cents per barrel ax indicated in the following examples.

Revenus before expenaing of ropally.

Income baged on posted price — 180 ¢/ por barrel
Cost — 20 o' per barrel
Profita - 180 ¢ per barrel
Government share inclustve - B0 ¢’ per barrel
of 12B5t royalty
Reverrue after cxpensing of royally
— Income hased on digcounted
posted price (—7.55) — 188.8 ¢/ per barrel
— Cost - 40 c’ per barrel
— Royalty bascd on posted price — 225 o/ pcr barrad
— Prafita after deducting costa
and royalty -- 124 ¢ per barral
— Profit Ehare of Government — 124 - 62 ¢, pcr barra
2
— Rovenus of Government - 25+ 62 - 845 ¢’ per
barrel

Towards tho end of 1067, the oil producing countrica have
strrted neogotiation with the oll companies though the OSLEC

to renove thoe discounts on posted prices. The Companics have
a&:epttdthntwithx;zguitoﬂne Libyan oil or to tho Saudi
Arubian oil transpo In the Tapline to the Mediterrnnian.

B) E=zploration - Dowlopment Condrocts :

Thess cootracts wcre Introduced to the industry in 1848
in Mcxico and in 1858 in Argentina nnd in 1962 in Indanesin
and Iately in Iran in 1868. The contracts wero conclnded
betweon tho Stote-owned petrolenm organirmtions as Pemcx in
Mexico, YPF. in Argenting, Petramin in Indonesia and NIOC
In Iran nnd between tho foreing contracting compnnies. The
msin contructs concluded during the lagt 10 years ineluds :

— A --
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PEMHX (Mexico) with CIMA in (1549)
> City Scrvioe (1648)
> Sha rmex (1980)
YPJF. (Argontina) » City Service (1868)
> Pan American (1858)
» Union Oil Co. (1858)
» Shell (1858)
> Rao (1988)
» Tennesgee (1938)
> Cantinsntal (1961)
» Ohio (1681)
» Astra (1961)
PERTAMIN (Indonesia) » Pan American  (1062)
NIOC (Iran) » ERAFP (1968)
INOC (Irnq) » ERAP (1867)

A.ﬂalyd.s of the Contmc't!

Tha upl-oratlon-producﬁon cantracts diffcr basiely from
other petroleum ogresments with respect to the fact thot the
natlonal organimtions retain all tho legal rights and titles to
the oxploration and production of petroleum. The oontracting
companies bear the risk, provide all the necczsary finencing
and run the operations including exploration, development and
sometimea producidon as estipulated in the contracts. The
foreign compenies in these ocontracts, are =ole operators aend
have full responsibility apd are thercfore glven all necomsary
rights to conduct the operations. The production is delivered
to the nntlonnl organimtion, but the companies are eottled
to the following :

1. — Recover all thelr cexplommtion and producton
expenditurgs from 255% or 50¢ of the total production and
thereafter got a compenmation for benring the exploration rlaks

and providing the necesmary investments. Tha compensation
is fixed In the contract and may be either :

— A fixed percentage of the total production up to 155%
or 185t as in the Pemex Clma contract

— 'The right to purchase part of the production with a
discount off the merket price ranging from 15-36 cints per
barrel as in the City Service/Pemex contract, or to purchase
It at the production cust as in tho NIOC — ERAP comtract.

— 405 of the opermting profitsa ay in cate of the
Indoneaia Pertamin Pan American contract.

The recovery of the expenditure and componsation of tha

T - -
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foreign company may be effected throngh selling the production
to the notionol orguniration at a prico below the moarnt price.
The foruimm company keeps that ipcoms agnlnel ity exomd-
turen ernd compenmtion. The diffurvnce between the markct
price and rcduoced sclling pries is comsidered @s on income to

2, — The forelgn partner hos alzo the following privilcgen -

— Not to bear nny or taxes and if ever rubjected
to that, it recovers the t from prodocHon, ¢xocpt m
the caso of NIOC — ERAF contract in which the foreign party
bear the taxen,

— HRight to transfer nobrond the Incoms excecding itm
local opcreticnal requirements, the transfer being gunrantoed
by the Central Bank.

— Rlight to bo (ompenrated for lim mmvestments 1n case
of being preventod from continuing normel operotonr.

Thess contrects are gometimey onlled service contracts
which ls rother confusing ee such nnme should be hmited to
tho per service contracts for drilling or comstruction of

es or production facilities ogninst straight paymonts
per unlt work doos. Examplea of these pruper service contrcts
were concloded olso botween Argentine and Southeastern
Driling Co. (180389). Kerr-McGee Oil Indusiries (1888) Sajpem
(1659) & Forex (1980).

The following tnbles smmmarise and compare the main
featnres of six of the important rotion-development
contract coneluded in tho last years :

1, — CIMA -Pomex (Moxeo) Contract.

2, — EBharmgx - Pemex (Mexien) Contract

3. — Fa30-Y.P.F. (Argontna) Cantract.

4 — Shell-YPY, (Argenting) Contract.

5, — Pun American - Pctramin (Indoneain) Coatruct
6. — HRAP -NIOC ({Iran) Contruct.

Agroement ; CIMA - PEMEBX (Hexioo)

Dute : March 1049
Area : N.A

Operation © CIMA drifls wel's to be exploited by Pcmex
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which supervises operations.
Oblipations : CIMA provides investments necesmery for
drilling.

thmﬁiauofpr‘odudimmdpﬁcm Production ia dispossd

CIMA gets 15-18.1/4 9% of proceeds for investments and
riaks. The balance is for Pamex which bears all taxes.

CIMA has o to purchese available production after
domesto

Retimmuishment : N.A.
Tases : Prid by Pemex.
Dispudes : N.A
Chigramiess : N.A.

Agreemeni : SBHARMEX - PHNERY (Mewioo)

Date : July 1950.
Area : Up to 80,000 acres in different arems,

Operaiion © QGeologlcal Investigation and drilling is conductsd
by contructor as approved and supervised by Pemex.

Obligations : Hharmex bears all expenses for geological
drilling, production, stornge and tramsport to nearest
pipatine,

Dispostlion of produaiion ard prices : Production i3 disposed
by Pemex and 255 of procesds pald to Sharmex for
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Disputcs : Disputes are referred to arbitration.

Graruntery ; ALl poyments by Pemex to EBharmex aore in
dollas and aro cxempied from oll toxes, pust, proeent
vnd future.

Adgr-cract @ BEBO-YPF. (Argentina ).
Dat+ : November 3, 1858,
Arra : 3.9 million icres encloging proven structurea.

Gxrativs : Management and operatlon nre full responsibility
of LS80,

OWligations ;: FRS80 undertakes to spend
10 niillion dollnrs in first 8 ycara
13 nillion dollarg m next 3 years
4 rallion dollird in next 4 yrars
(if reserven permit)

Disposition of production «nd prices @ Production delivered to
Y.PF. until national scif sufficlency. Y.P.F. pays for the
dxlivired the followmg prices :
1A3 dollar per bl up to 12800 B D.

170 dollar per bL from 12600 - 25200 B/D.

1.7 dallar per bl over 25200 B, D.

Exceras over local demands ts exported by which
paya YPF. a pereontago of the prico obtained.

Relinquishbment @ Exploration area reduced to :
50rt at end of 6th year.
2677 at end of 10ih year.

Tames : Puid by Y.P.F. direet or reimborsed to ESS0 {f
subpul to taxes.

Disputes : Subject to applicahls Argentine laws.

Guarcuiers ;@ Central Bank guarantees free remittance abroad
of funds not required by ESS0 locally.
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Agrrement @ SHHELL - Y.P.F. (Argentinn).

Area : 5 million acres.

Operation : Managoument and operatlon by Shell
ObRgationa : Ehell undertakes to spend :

Disposition of production ard prices ! Production is disposad
by Fhall locally and excess i3 exportad. Price is basad an
Intermational muarket, and the Incoms s first weed to
relmburse Company for all expenditores, ctc., then 105%
of production to Y.PF. untll they get 42 millicn dollars,
then remainder is shared equally between Shell and Y.P.F.

Eelinquishment © Exploration erea is reduoed to :

Tazes : Paid by Y.PF.

Dispuies : Disputes referred to 8 wrbltrators, one electsd by
sach party and the third by the supreme Court of Argentine.
Ghigramiers ¢ Contral Bank guarantees remittance abroad of
amortisation and profits.
Further guarantees to repay £hell the velue of mvestmouts
and profiis in cage operations are prevented by authorities.

Agreemont : PAN AMHERICAN — PHETRAMIN (Indonesia).

Dals ! June 185, 1082

Area : N. AL

Oporgilom : Operations maneged and econducted by Pan
American through a fully controlled locel eobaddiary,
INDOPAC.

Conirastor's obHgations : P.A, undertake to expend in explor-
ation 28 million dollars over a period of 8§ yearn.

-—_— -
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Disponition of production and prices : P.A. dispoecs of prod-
uction providing local requiremcnts in the rution af
tts producton to the total production of the country.
Prices ghall be bosed on those obtained from third porties
P.A. Is first rcimburaed for ita current operatinT costs,
and for 105% of 1ts pru-production costs and for Irdoncsian
In¢ome taxes paid.

Petramin 60<% of the opcroting income with o minimum
of 20<¢ the production procceda.

Relingquishment : HExploration areas are reduced to :
T6ct ofter B years,
805t ofter 10 yomm,

Toyes : Paid by P.A. but are reimbursed for from the
production proceeds.

Disprtes © Rcferred to arbitration board of 3, enc from either
party and the third nominated by President of the Cantonal
Tribunal of Gencva.

Guranires : To remit abroad in U.S. dollar all Rupinhs in
excess of local requiremants

Agreement : NATIONAL IRAN OIL Co. (NIOC) ond Entre-
priso do Recherches et d Actuvius Pétruieres (BRAF).

Date : August 1868,

Area ; 200,000 Square kms on lond
20.030 Square kmi. affdhoro.

Operation : Fxplomtian, development nnd production operntiona
aro conductsd by ERAP, which opcrates as conmlructor for
NIOC.

Qontructor’s obligations : FRAP to sp-nd 35 -40 mEllen U.8. dol-
lars during the firct six youra u; o0 explorution to be recover-
ed frum producton at the ra‘e of 10 cont n baree’.

ERAP to provido oll neztx a-y furds for deve'n 1 :at and
to bs recovered from prodoction in cach or kirl with an
interest,

Dispasition of prodrction aird pricvy ;. Prodoction 13 dulivered
to NIOC, but ERAP ig ntitled to buy from NIO 2 17.68%
to 20¢? of the produclion at the production cat arrine the
period of 23 yoars. NIOC aiepo-es of it3 productitn gaare,
but ERAP undertekes to roarfel pact ol it (3-4 1l tons
per year) for & commimsion aof 2°7.
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Relinquishment : The land area is reduced to 20,000 sg. kmsx
a.ttu'thnﬂnty&ara.ndthengmdnaﬂytoﬁ,maq Ions.
after § years,

The offghore area is reducsd to 3384 &q kms. after 8 yearn.
Tarcs . ERAP pays taxes on its profits on its 175 or 20%
of the oil purchnsed. The taxes are basad on reslized price,
Dispufes : N.A.
Guaramtees © N.A,

C. — Parinarship Agreements :

These agreements are besed on grunting the rights and
titls of exploration and production to ths natlonal organization
and a forelgn pertner each with 50%% of undivided interest
Theso are the types of egroements introduced recently in Irun,
UA.R., Baudi Arabla and Algerin,

Buverﬂpnrtnmhiptgmrmunhmrmﬂycondndcﬂ
end inclods

Iran — Pun American (10808).

Iran — Agip Mineraria (1068).

UAR. — IEQC (ENI) 1857.

U.AR. — Pan Americain (1943), (1864).

U.AR, — Philipg (1963).

UAR, — IEOC (1863).

Imn — BRP., R.A.P, Agip, Philips, India, Shell, Atlantie,
Tidewater, ete. (1985).

Sandi Arabin — R.AP. (1883).

Algeria — France (1865),

Kawait — Hispanoil (1967).

Analyxis of the Agreements :
Theaetgmnhmcmnﬂﬂlybas&dmthafoﬂowinp:

— Thonnﬂmlnndforelg‘npartnm}omﬂyhoidtheuplm-
ation and production rights end operate togethsr,

s -
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—Thafardgn];n.rtnurabtartheriakundpmvidathn
necessary funds for exploration wntl petrolenm 13 discov-
ered In commercial quantities end thereafter the two
partics explors tho ares jointly.

— When g commerclal dircovery is made, in aecordamcr with
{t3 doffnition in the ngreemont, the partnerl jointly develop
and produee the oilfield, whose production 1a feharcd by
the partners

— FRach partmr dicpotea of its ghore and pays the royiHiss
and toxes due to the government in the rates etabli-hed
in ths agresmenta

— The two partoers conduct the operntiond joint'y thrungh
an oparnting company.

The main features of the Irunian, Sandl Arab.an, Algurian
and TU.A.R. partnership agreementa are prwsont:d in the
following tuhles which pummarise snd compare tho rolz of the
operator and his oblizations in the explorution phwss, tho
Acfinition of commeruil discovery, the {inuneing of & v lopmrnt
operatiors, tha price dstcrmination, the eale operatioos, the
dispoaition of production, the use of the local eraployees,
controctors and Iocally manofactired muterialy handhnz of
disputes end tho nct receipta of the naticnal party.

For this purpozs the following agreemonts are cempored
1. NIOC - AGIP,Philips India Agrcement.
2. Soudl Arebla- Auxirap Agreoment.
3. Algerle - Prance Agreement,
4 UAR. -Pon American Agrecment
Oomparison of the Rzxploration - Development Co “rutts
and Partnership Agreemeris

The joint financing pattern has eo far besn aj7hcd
through the exploration - devclopment ccntraets ard the part-
nership afT: drsaribed nbove. There nre tioo main
ditfcrences botwesn these types of agrecments n~mrly :

1. — The rights ond title of oil exp'orition and prodo ton
are ghared by the natiosal and foreinn pirtners in the partner-
ghip agrcemcnts while kept completely for tho rational party
in tho cnao of the explorntion - preducton contr ctg.

a1
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l—Th.ol.ctu.a.lmcutiunofoperl.tkms is carried
jajnﬂybythefmignandmticmﬂm In caes
pnrhxu-ahjpl.grmmua.&dbythufmﬁ;npnrtyalmo
oo of the exploration - producton contracts,

Tﬁemmpleteratnmmgafthelegmﬂghtamdﬂﬂaﬂaf
oﬂrmoume:mthenatlonajhandlislmdoubﬂyofmt
ligniﬂ@nmfmmubcgﬂa.ndpmctl@potnlafviw,butftl
dtf&cﬂmensiumymmmdumdbyle:lvingthcactmj
mﬂmofop-antianutnthehaqchafthefardgnmtmctnr
mnoe it leads to :

A) The forelgn operator, though it has mo legal title or
righta in the oll resources yet it has to be given all
mrypracﬂcnlrlahtnandfﬂ.dhtie:;mo:ﬂerto
conduct the operations and_tnpracticcbmme-vm-ymunh
U.keth.atmdjt[om.lc:oncﬂcnhdd-er.

B) Themtimalpartmrwﬂlnotharethcopqmrtumtyto
participate positively in the ectnal exocution of operations

efficiently as it whonld be, Without wuch it
wﬂlbod.ttﬁcultforittoomiuctmchopera on He
own in futiura,

Consequantly p:.rtnﬂrahjpﬂ,gromm_tlmmﬂtomithctter

th.noad-dthode‘?olo'pingwuntritsthltptrtanphu.dHonthe

cftheirkmw—hcwnndmtorthefutm'&
dsvebpmtofthej:rmumu.

Adgreoment NIOC - AGIP/Philps/Indla.
Date : January 17, 1868.

Empcud&mobﬂgatms: Fomignpartyundcrtn.kcgtolpmd
48 million dollars g follows :

Ftrltiym:ﬂmﬂuandnﬂulforallopemtim
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Nmﬂmm:umjltnndnumforaﬂopemthcm&

Exp'oration expenditures amortizcd from Foreign party
shnreunldﬁn.nnuullyorntlompﬂbamlofpmduc—
tion whichever ig greater.

Relmgrdel ment : Explonﬁanumrvduwdto?ﬁ’?‘, after B
yumnndthmtoﬁﬂ”}.uftarlﬂymm,mdtheniucomplﬂ-
ely retinquizhed after 12 ycars.

Gormmercial  dscoverir ;. Fecnomic definitton of Commercial
well ard Commercial field.

Thewo]linmnﬂidamdmmmerdm,whmitﬂpraiucﬁvity
bosed on tho thickness of the pay Eone,

properties of the reservolr Tock, P.V.T. amalyein dita,
Fu-oducﬂﬁtyindimntmﬁounraiuufﬂowmdunuamréd
drainage area of 1/2 mils radius aronnd the well bore,
indicntes that the well iy capeble of producing o suffirlent
vnlumaufpcimhum.thevaiueoiwhjdl.ba.urdman
estimated applicabls posted price, chall cover twice the
antutdrﬂﬁ.na’thn.tmﬂwithinapcrlodo.fmym

The fleld is regarded commercial if the quntity of

cum rcasonably foreacen an dcrivable therefrom,
leanchthntdeltwrydpﬁn-oleumntﬂmm.bm:dﬁhmbo
parnble on the followling bails :

chumﬂtofprodnctionismcreas.tdbvu.nwuntin
reaooet of exploration expendibiro  and tranzmort and
Mdmwchmumllnsnsumcqmltou]d‘?&ufthe
aph'ic .ble posted for petroleum of wimilar gqu'lty, nnd the
n-rult:.nlﬂrureladu&uctcdtmmthcmldpmfrdprlce,
thmuhouldbaldtnpmﬁtofnotlca:;thn.n?ﬁﬁofthr

applic thle posted price.

P.asc rg of de - lopment operationy ;. Foran party provides
the "patHonal varty’'s B80¢+ ehare of devclomecnt  apd
c+n'nititim (xpenditures ootdl commoncement of produetion,
teirchamnersent on 168 rernl annual  instalments plunr an
mteret equal to rate of dixwount of Fedaral Rezscrve Bank
of T S.A. plus 15%.

Frice determinator ;@ Prie dotrrmincd by Board of Dir~ctors
of oreroting ecompany with dus rorrd to powsted priccs In
th~ Arabian Gulf with discounta approvid by the National
Porty.

- I -
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80ls opsraiions : Not applicable,

thoa-it{al of productiom : After providing petroleum for
local requirements up to 10% of total production, ewch

National Reoeipts : Cash bonus of 34 milHon dollars amortized
at 10% rate. — 505% of the taxable profits of the forelgn
partner, + Net taxable profits of the national partner.

dgrecmont : SAUDI ARABIA — AUXIRAP

Dats : Apr 4, 1965,

Ares : 20,000 ag. kms. on the Red Sea const

Operaior : Auxinap s the operator untl discovery of oil and
then thes operatar is the Jolntly oontroled operating
company with 40% Saodl Arublan parteipation bot with
oequal ropresontation In the Board of Directors and equal

powsts. The Company hns two managers;
naminated by AUXIRAP and administrutive

Rxpendituroc Obligaiions : AUXIRAP undertakeq to spomd in
first 2 years 5 million dollerm for exploration with a
minlmum of 2 milllon dollarm.

Exploration expenditnres of AUXIRAP are not amoriized

but 40% of it to be paid In cexh by SBaodi Arahia upon

formation of operating company within 3 months noHes,
Bolinguishment : Explorstion area rcducod to

8¥t after 3 years.
and than to 60% ofter 8 ycam.

—_3T —



Commercial Disoovrry @ M a wldl or vells prodoce ot Lkust
15600 B, D for a period of 30 consccutive duys.

Fingucing of derelopment operations : Hach partner bears
his share of development expenditure acuording to his
participution,

Prios deierminalion ;. DBest price AUXIRAP can got in {ree
competitive morkets, talong mto account the poutid prioes
hlthoAmblnnGul:fnnﬂEa.BtumMadmnu.m_.n.

Sole operoiioms ; KFithor party is entitled to oomdoct o sols
rink operaton, 1f sugcessful will recover his expenditnre
plos 180<t aof thcse expenditures from the profitos of the
other party.

Depusition of production : AUXIRAP undertales, if asked,
to markit the Baoudl Arablan ehare ogoinst o riwtonable
marketing allovnnce to be agrecd upon.

Local employees  oonitracior and mamsfaotured wmaterialy
Employment of Baudis and othar Araln. Thoir nomber
should rot be lexs than T0% of employees inside Baudl
Arabia and B0%F outesde Jaudi Arnbis.

Disjutea ; Referred to expert board of two membern; ons
from each party; {f not solved, it i3 referred to the board of
Conoexxion Appeals of Saud Arabia,

National reocipts : Cash boous of 1 million dollary uopan
gruntng concession and 4 milllong dollars when production
is 70,000 B/D.

Royalty of 15% for up to 60,000 B/D,
Raoyulty of 17 1/27%% for up to 80,000 B/D.
Royalty of 205 for up to 80,000 B/D.
Income tax an profits (now 40%).
Profits doe to ite 40% participation.
Adgreement @ ALGQERIA — FRANCE

Dotz @ 1966,
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Area : 180,000 sq. kms mainly previcualy grantsd to the
French Companies operuting in Algeris.

Opwrotor : Both pariners operate separutely under the dir-
ection of e board of Directors and a technical committes
formed of equal number of representatives of either party.
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Ea.dlp::.rtyisunﬁtledalsotoredmhiupartiupaﬁnnand
tonu;mmitnguinupunpnyingtothxoihc-rpartyu
campenzalion of 150% af his shary phis 554 annm: ] intercst
befors any discovery i3 made nnd 3007 plws O{ after
dineovery.

Disposition of produtlon : Fach pory dispeds of his
entitled thare nnd the party that lifta moro tkan hig
entitivd share has to parchage from the underlifting party
the guantity which he was not ablg to dispese of at the
following reductd prices :

Up to 25 of the entitled chare no reductwn
Next 15%% of the ontitled chare : — 0%
Next 3-B€{:ufthaentit1::duhnm:-—12‘,?
remnlnj:ngp:a:tofthecnﬁtlrdfharo:—m.*r.

Looal employtes contractor onrd maitfactered maderial @ Give
profcrenca to Algerian cmployets and urndert«ke to troin
them m Fronce

Dlsyutes Al]dtsputmarerderrcdtomtcmtiomiu:hitm-
tom, provided that disputes between the Almerian Gavern-
mmtundthoFrcnchCU.hmtobereferrcﬂfm'tto
concliation before arbitration

National rcociply - Eeonomie aid of 200 mul froney anuaally
mﬁymufwhich&ﬂf,}' gro recovcrable, ovur 20 years
with 37 intcxﬁtph:ﬂ?.ﬂOmiLtrn.nmmformqu;uppher
credits. B3 to BBk of the prafits of the foreign pctner
inchuding & royalty of 12.1,25%, profits due to participation.

Agrcsment : UAR. — PAN AMERICAN.

Daote : March 21, 10G4
Area : 6700 5q. kmse. of the Galf of Huea aff-hone.

Opcrator : Pun  American ig operator untl commercial
dlscovery; the opcration is conducted by in rptlng
company dirvcted jointly by tho two pavinere. The Board
of the Company i3 formed of cquul number of reprcacnt-
atives with tro Managing directer:, ong from cach party.

Erpenditare : Fan Ameruwin andertukes to cpemnd 27.5 mul
dollara 1n O yeara os followa
Firct 2 yars 10 milllon dollurs for ixploration.
Next 2 years up to the ninth 20 millien dollara.
Ixplozution  expenditures amortized from foreiTn porty
gharc an 57 - . gnmually.

- M —
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ment : FExplomation ares reduced to :

after 3§ years, and to
3ﬂ%m7mru.:ndthenmplutn]ymhnqulnhaddtu'
12 years

Commasrolal discovery If 2 well produces 50 to 1500 B/D
nudapthdlﬁmwﬁwmtarnmrmmﬂmdaﬂg
the national partner does not partleipate in cxplor

ture untll the foreign partner has spent 27.5 milllon
upon exploretion.

Finamotng of development operatioms : The forelgn partner
advances the first 15 milllon dollars required for develop-

mcntopnnﬂon,nndthcnaﬂomlpnrtnﬂprwﬁmthe
local currency required. The dollars loaned to the national

partyareramwredfmb&%ofhild:mwﬂhminimt

Price detarminaiions : DBest price obtained by P.A. from non
affiliated compantes provided that i nationel party obtalns
hlghurpﬁcaotmmnoﬂ,th;tpﬂmhdeem&‘xrmelvedby
PA.

Sole operations : Either party can conduct sals risk operation
and if soocessful, thes other party may participats upen :

— Paying to the propoging party 50% of costs.

—Purm.tttlngthepropcﬂ.ngpnrtytomfmmtha
modmﬂmmo%dthommamdm
uxp}on.tlmwull.nlw%mcuedmwmi‘uldmlop-
ment well.

The nbove compensation is exempiod from taxes.

Dmﬁmofpro@dm:mmvmmgpetmlmmfor
local needs, each party digposes of his share, bot the
forelgn party undertakes to assists the national party in

marketing his share.

Loodmploymmmotormdmnﬂfmmm:m
employes usually have prefarence. Local contractors
and locally maonufoctured materials have priority provided
thelr performanca ond quality respectively are in
the Inmternationn]l standards with allowonce of 105
plus in the cost of local materinls.

Disyutes @ Disputes betwoen the Government and the partners
are referrad to the UAR. oourte.

— 41
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Disputes botween the pariners are refcrred to an arhitration
board of 8 memberas, ona of each party and tho third
nominated by the international Chamber of Comm: res.

Natlomal reocipts : 5 million dollars as a bomus paid wpom
eslgnatnre,
B0 tox ean the profita of Pan American ahare of
production,
Profris doe to the B0t participation.



LUMIERES SUR LE PROJET DU CODE
CRIMINEL SOCIAL

par
Dr ALY RAOCHED,

Profecseur ot Chef de la Seation ds Droit Oriminel
Universitd Ein Chams au Caire.
PREAMBULE

Lea terntatives d'amtreprendre une refonte profende de notre
Mgislation criminells — qui date de 1863 — dane ls but de
I'aligner au développement de la pensée pénele mondials d'uns
fagun générale, ont commenceé, en fatt, deputs déjid une vingtoms
d'annéas, FPhidenrs wyantprojets ont été6 &aborés pour le
« Code Pénal», jusqu'an momsent ol un arr®td du Prisldent da

l8giglative
lripirds par poire grande révolution aociale. Le soncl ds coux
qul ont ét4 chergés de ee preparation, a &t de I'accorder en
ligne ginérule avec I'&tape actoslle do I'évolution mamguée tant
r:mtmmci&émbaquepunoh-amﬂieu&gypﬂ&u, et de
'‘accorder plus particulitrement avec la phase de trangforma-
ton coclnlists que nous travergons.

utnmmntesteque,dmcctt.emion@m,h%miti
do la préparaton de c» projet, avait & faire face &

a d'une fegon naturells en c» qul concerne I'étendus de
Ia compat]b itd de notro lémnlation achrello — an
du demnler quart du slicle dernjer de la tion

emu;émnamgénénlctdunefamnpmﬂmﬂ&mdohl&gmln

tion frangalse — & notre soctétd armbe qul puise ses fonde-
ments dams la clvilisation mosnimane ou, pour parler en termes
plus clntrs, sa compatibllité avec Ia HKglalation musulmans —
«la Charlan » — en tant qu'un des plliers de cette civilsation.
Ayart eu 'honnenr d'apportor ma cantribution & la préparation
s cs projet, qu'il ms soit permis de dire que lp dit projet n’est
qo'une refonte — fot-elie mdicale et de fond — de la ligialation
en vigueur. Cocl veut dire, d'ume fagon détournée, que les
tonants de ¢e projet n'ont pas considéré nécexszire do rocourir
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md:pmitianupémludch«ﬁhu:t&nrquldishﬂgumt}m

actes puniasablos wn crimes « hovdouds » poar lesquels des
poincs ront privoes et fimtes par e Coran oo 13 Sosnah, en

erimea riprim’s par lo talion et cn délits « Toarir » dont 1'i-cri-
mination est confiée oo joge svns condion de respicter La
Coutomme. I'm termes plus {ranes, cela veot diro qu-, contrai-
rement & 13 gislstion eriminello d'origlne curopécnne dunt L
eompatihilité nver notre société nrabe et notru milieu dgypiun
e fait rrs prouves depnis longtompe, ce gystémo n'est plos
compntible avee octte soclfté et ce mmHon & U&npe sctorlls de
son &volotion, Cette concluwlon importanto quoi conticnt Ia
riponso 4 1'éminents question goe nons venons de poser, morte
une explication et on éclaireirsement, éant domé qu'il y
anrnit peut-6tre certnines personnes dans notre socictd arube,
prise au scns large do mot, qui contimient toujours & sc poser
B question — droit qul lear appartdont imeontestablimont —
non geulement quant & I'dtendoe de la compatbilité, mnis coen
quant A l'étendue de la « Megltimité » de 'existence, d s la
sociétd nrabe ¢t islamique, do e code crimined d'origing cuoro-
pienne, C'ost pourquol j'al considi{ré utils de tenter d'upporter
dons cette &tuds, les explications ct éclrircizmements demandés.

POSITION DU PROJET FACE AUX DISPOSITIONS
PENALES DU DROIT MUSULMAN

Les juristes et le8 ulfmas en notre paya n'lgnorent pas
Ies clroonatances qui ont entourd I'introduction de la légialation
pénale d'origine frencaise dans notre société orabe <t notre
millru égyptien 1l ¥ o plus ds troia quarts de eiécle, nvee o
quo cela signifint d’exclusion évidsnts des dispositions do ln
« Charina », gpicialement cn ¢c qul concerne les peinces dites
«houdouds » ¢t 1a repreasicn sous forms do tadlom, — (e
dirporitions qut (taient jusqo'alora « de droit commun », tout
au molny en principe En cetto importonto occazion, il est
utilo de ncus rappeler ley faits Icg plus millants de <t Cyone-
mept mémorable de histoire 6sizlative et judiclaire de rotre
pay Le Code Pénnl promulgut en 1883 a {té transposd, dans
ecn ensemble, dn Codn Naopolion promulgué cn 1810 ay \nt déjd
subi, en 1532, un profond remanivment de nature & adoucir la
riencur de ses doapesations, Coette trunupogition o 688 facilitée
pu liesttotton ded Trimmeox ADxtes en 18746, A I'intention
dexygels ort (4 Clrborfs des codis d'origine frugnize prami
leearicls 1o Code Pénad ¢t le Cod dIrnstructicn Crimieelle cons-
titn’rent I'appart du droit cruminel, Li'instHtotion dv9 Triumaomx
Natluniux — qu'an nnpelnlt alora lo: {riburaox « icdieerrs - —
¢t In promulgation des lfgahtions d'origine enroprtans le:
coreurnent, oat 6t procidétz par des discnssions an Coosedl
d>3 Miristres qui dftenait & cctte épogue les prérogatives

i1
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d'ordre légialatif — & la enfic desquelles le suudit Consell a
donnd son accord sur la tronspasiton dea codes en vigueur
devant lem Tribunanx Mixtes, sang ancune modificntonr, &
l'excoption cepondant du Code Pénal et du Code d'Instruction
Criminsllo, eu sujet desquels le dit Conseil déclda « qu'ils soient
modifss de fagon & lea rendre adoptés & I'dat et 4 ln menta-
lité du pays et qu'ils soient mis en vigueur, aprés cctts modi-
ficaton devant la noovells juridiction mlmuoianémont & lap-
plcation des autris Coden, soit lo Code Civil, lo Cods de Pro-
chkdure Clvile et Commerciale, le Code de Commerce et lo Code
de Commerce Maritdme...» (@@).

0 ressort de ces discussions que cs que le < léglelntenrs
entendait par Jes termes « qu'ils solent modifiés de fagon & les
rendre adaptés & I'état et & la mentalitd du pays», n'était
gu'une almple démarche gntinfalre lo sentiment populaire
accontumé depuis des A la législatlon l.ilﬂ.m.lClU.B. Clest
ainal qu'en effet I'article ler du Code Pénal promulgue en 1883
fut rédigd dens ces termes : ¢ 1 est du resaort du Gouverne-
ment de punir les crimes commis contrs les personnes, Gtant
donné les perturbations qul en rsultent pour l'ordre public.
Dv méme en est-ll des crimes commis dircetemant eontre lo
Qouvernoment. Clest & cot effet qu'ill o é4é préva dans cotte lol
I'4chells des peines qu'il apparticat aux aotorités d'établir
conformément & la « Charisa ». Cecl sang préjudice en auncun
«ae dcs drolts &tablis par la « Charias » pour chague individa ».
Le 1/ ginlatenr de 1833 o winyl englobé dans ce texte tant le
principe des « pewncs publigues », méme en ce qul conourne lecw
crunts perpéirés 4 l'encontre des individus sur leur personne
ou hura bliens, que lcs préweptes de la « Chariaa » pour ce qul
est dea droits pnvés du fait de ces crimes. Mnis lo résultat
finrl de c0 « compromia » 5t 1 on didfimitive du syatimse
islarnque d'incriminotion eitd plms haut, puisqus lo nouvenu
Code ne reconnalt plos que lca pelnes publiques pour toutes
les catégories des mfractions. Le texte ne retlent plus de la
- Charian » que quelques tormes crenx, sans ancun fond réel
vt wéme trompeurs. En effcet, lorsque le léglakatcur ddvlare que
« Duns cctte lot ont €8¢ prévacs Ics gd:ueu qu'il appurtiznt anx
wtar,t(a  d'é¢tablir  conformfmrcnt la «Chemaa», U f{zit
maniry tout simplement d'une pure tromperle, ccr toat ce que
Iza cutoritls poscedoct & ot {gard, c'est-b-dire selon les
pre orirdon3 de I «Charizns, n'est que l'estimation dcs
y moy ToLir (trem Loz, howiouds v ni le talionn Ot o

(1) Dx la @ tiro du Convd drs Mimdstros oo Minktrg do In Justes
d: Currbre 1452 (pub'lfs dznv 1 Livre dOr d- Trbanuux NoHonoww —
v I po 179, 129
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nonvello législation o prévu des pclnes remplrcant loo
« houdouda » pour Ics orlmes quo l'artcle ler soudit o men-
tHon{s par ls termes « les erimew commis directement comtre
I> Gouvcrnement » cn tant que crimes représcntant une otteinte
nu droit &0 la mocibté, lesquels équivalent en droit ialmdquoa
s crimen comsidféres eomrme portunt etteints an droit du
Soirncur. De méme, 1a 1qglation nouvelle a fait foce amx
chilttimsnte du talion qui tombent d'une faron (vidcnte soms lc
o génfral de lexpression « les crimcs eammis contre leg
perrennes » mentlonnées dopg le dit toxto Quant & L réserve
privuc & la fin de er premier article au sujct «des droits
conziu'a par la « Charine » pour chaque mdividus, clo s
rirra tout pimplemtat — par exemple — no droit do dédom-
marement des parents de Lo victime défunte, droit notobrement
connn comme ¢0nt mme rigle gérérale nonm oxalogive de ko
reulo « Charina », Cotto rérvo cepundant ne se rifere cortal-
ncmont pas oux preseripbong de ln « Charinn » qui dinposent
quo I» pére ne sere p1s condnmné & mort pour infunticide et
co'll nc cora ps non plua poor autant prive de la tutells de
ecs potits-enfants minenrs. Les termes do larticde ler duo
rouvenn code n'étaient done que puro fagade tcndant A ealmer
I'spprihension du public en om conrerne cetto nouvells
Kmislotdon qul venait bouloversar fond oo comhle c= A quaod
avait & hobituéo I Communauté moaulmane pendant plo-
gicurs siteles.

Et do fnit, les esprits ont été rossun's quont & 1a mouvally
léglalation. En cffct, quinre ans stulement apria l'apphcution
de cottr |égislation, le Comneeiller Judiciaire menationnat
dom1 m:1 rapport de l'annde 1874 que « ko o Pirrl et le
Code dInstructdon Criminclls ont rempHd kur mics on avee
suce o ¢t lenr efflencdtd a dépasst tout ce qui pouvoit Btre
attcndn d'mne K'gislation duent lea origines ct dant lcs nenof
dixi‘men des textrs ont (+& copl’3 littfraliment d'un pays
modsmme ot elvllisé a4 l'extréie, el qul o &¢ appliquée nhrupte-
miat A un pcuple dont lewm caractiristiques sont & plogeurs
éyarly en complits contradiction nveoe cette législation », L'on
cusit ou metire ¢n doade an tel timoignage avancd par I'un
daw v adacotants de l'occupation britannique pervioue 4 s
pheire ot fo il pe o'agiesait du tdmolgnage port® par mm
ru:err tur ung Ko tion francose dans Ia forme ¢t davs Je
ford, ¢t d 1a rCalit® hi- est plus umpertont
e ' it cempl’temeont. T semble qu'un membro {mnont
de ror magwriretire rit danré do l'impertance A ce [aax-
& aalirt controu dros 10 lale T+r du Cedo de 1883, owsnt O
ingr .vr 11 cuafisn.o dans la Kgialntian noavelle, pu:qil: co
m_r. it dit que 1. 1*g-lutenr o visd & ) momentdd & «_~urcr
le rospct A0 &4 by - Chrian » « en proclamant an ditut du
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A BA(WED — PRGJET DU OODE ORIMINETL. BROOIAL 123

Codo gue les dispogitions de la « Charlas » conserveront leur
caractére sacrd ot gus la loi nouvells n'entreranit cn aucun point
en conflit avec sen dispoaitongs. (1)

Néanmolre, je¢ ne crois pas que ca jou de langugpe ait
contribud d'une fagon sensible A engendrer ce réguliat objectif
ds grande importance. I ms pemble qu'il fant trouver 4 e»
phénomine exceptionnel une explication sclentifique, faire ume
analyse rationnells et réaliste de sew dldmerntis et compozantes ;
en somme, falre ln part, d'um obtéd, du grand aconsll résarvé A
ca nouvean systdme et lo simple fait qu'll o &4 accepté ou
qu'on s'y soit réalgné, d'un second cfté, faire la dHférence
enire lo nouveau systéine judicialre et la nouvells légialation
pémals, et d'un trotsidme cOHtd, enfin, falre la différenclation

et penseurs [slamiques, Nul douts qu'tn llen edste eatre les
&éments de chacun dea cités de ce parnlldle

précisiment de I'dffct de la rouvclla législ :tion pur leg uléris
et les hommes de religlon, auxquels I'on comprend que fo:-ot

{1) LoOcusoﬂernhlm‘ﬂL:ﬂbAt‘i:.dnn;muﬁn{n-ﬂﬂiuﬂm
do Code Pémal & pude Finettot!on des Trimomx Notiomox » (puhltié Adnne
I Livry 4'Or dc3 Tobumomx Nobonaux — 24me partis, p. T),

(I)uOm:td]]crHch:mc\dImbLmn(utlﬂapT&dtt.p.ﬁ.n.
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nd:méﬂleltnrmmd-al'artlnlolerduCOdednlﬁﬁlEtﬂ
apparalt icd & re voe quil n’étnit point posrible quo

Inapercio conx-d — parmi lesquels ee troovaicmt certes
'mmgnmméobgimﬂ—mttami‘nmsedolaﬂgnmalla
bases ds la nouvclle Hgislation étalent en oppamaticn réelle
avec les préceptes fondamentaux do la « Charina +. A notre
gens, ce anidéaulairmrfn.traadoptélnrcntmnthmltﬁ

Le plus récent de ces fopdomsntn — n'ayunt va le joor
qu'nveclarémmﬁanuanmpllamrlcpdnndmhhuﬂ:mdiﬁ-
dueurﬂ,dc;mialnmmﬂ:ﬁdulshmdéﬂe—mtlcpﬂndpodu
Ia légﬂitﬁ.L'uprcsaimhpimuimpbodcmprmcipndmh
&nmamecﬁminﬂenthnéﬁcﬁﬂitédnl’nwrﬂmtprhhh]ﬂ
3 In punitdon, qui est tn principe fondamental consicré dans
leCura.nmrle:pamlnaduBugncur:cNouu n'aurions pas
infligd ded tourments nvant d’envoycr un Prophite ». 811 est
mlqunmtutnmr&urﬂ&mﬁlapunitlomdml’nu—dalﬁ.
il faut néonmoins canvenir qu'il établit une normo génfruls
qu'il faut s fortiorl edopter pour les chiliments terrcstros
dﬁﬂdf—spn:leahumtmqrﬂncmtpmiﬂﬂlihkamﬂm
genl l'est. Clest 14, en comségquence, une vérild historique {¢inblie,
& mvolr que la « Charlan » a precédé d'coviron douce sléoles
lea penseurs et lra philasophes du dix-hnitiime sécle dans la
conrferation du principo de la légalité crimmello ; et 11 qui cdon
n: relive pas d'une gimple déduction ou d'une pure spfvolation
int-lle tnelte ayont pour but de plier lo légidation crimingile
jislamigque aux principes do I légiskotion contcmporuine, Le
l6gislatrur ielamiquo a en «ffet appliqué co principe, en ct qui
corecrue le3 peines dites « hondouds » ednsi qu'il et nciolre-
ment coonu et établi, Muiz lo principo est toujoars uhligntoire
mbmo rur ko plan dea poincs ¢ Taazir » gqul sont du roasort du
juge. Colles<i ne syrufient pas que l'incrimination e Lissle
completeinent & I'arhitruire qu juge poar tout c@ qui no falf
pus l'objet d'une dus peines du « houdond ». Mg I fond do
ce systimo est qu'd l'excepbion drs cas dea peracs  dites
<houdouds, ¢t des chitimemts par le tollon, lo qu-stban
de Vincrimimation est Lisgéo wu  droft  covtumicr celon
leppréviation du « Magletrat» qm possidait oo dlbut de
Pérc ilomique le pouvelr de gouvirmtr en mérao temps
quacnluidﬂlég‘ifén'uretdﬂrendmlnjustic:,comm
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mléﬁithmthmphﬂmmduwﬂtémmmdw&ml
ls mande au Moyen-Age. Lorsque lcs pouvolrs ant € Bipicés
dml%thhmiquamodﬁrno,etquahmoujuﬂjulnjn@t
deverm mdépendant tant du pouvoir exécutif que do pouvalr
légialatif, 1l et devenn natnrel gue chaque poavoir golt Jimith
anx prérogatives qui Ini reviennent. C'ost ainei quo le droit de
ptmira'mtdﬂdéﬂ@xparﬂm:cl'mcﬂmm:ﬂﬂn»a_étb
assuroe par lo législateur quel qu'il fut, tandis que « I'infliciion
dehpetna)dcvintdnrumrtdupouwtrj\ﬂlcjmm
coosfquence, quand ls « législotenr» a promulgué en 1883 le
« Code Pémal », il n'a fait que mtttre en applicetion 1o principe
de la Mpalith dans ls cedrs de ses pouvoirs en vertu de In
« Chariaa ». Cotte signification est en fait ce qul déconle des
terme; de l'artcle ler du nouveau code disant: «Li cst dn
ressort du Gouvernsment de punir ies crimes commis contre
les personnes pour leg perturbations qui en découlent pour F:Y
paix publigue ; également les crimes commis directemen. contre
le Gouvernement — et. en oconséquence, 11 a été &abli dans la
présents lol Péchells des peinet qu'll eppartiont aux ontorités
d’6tablir conformim=nt & ia ¢ Charisa » ». Jarrive aimsi par
cette digrexsion & la conclusion que le nouvecu Code Pénsl se
hass indiscutablament gur e principe de la 1&galité ot la thiorie
duo «Taodr», l'un et Pautre faimant partie intégrante des
dispositions de la « Charlsa » dans le domaine criminel Ceci
n'excluo pas naturelloment que dans ls crensst das deux notlons
ont &6 fondues tant la pratigue du tallon que les « houdouds»
jusqu'ds la disparition do certnlne ds ceax-¢i. 11 en remsost que
le nouveau Code Crimipel 2 rejoint, au pomt de vuo do m.acipo
de 11 K galhitda, lun des fondoments établis po- I « Churiaa -,
lequel aviit précfdld de dours mideles ln revelution »-ecomple
par I'¢cole clagulqoe instrurés par « Cezarc Beccaris ».

Qu 1 sux fondumentn matériels et philosophiques de la
théorie ds 1+ responeahilité pénale dana la léxialation reodorme,
lls eont en fait ccmx de la jugtics d'une facon générule dopule
que cctte jurtire & exictd ; la diviation d» ceti~ ligme 4 ¢ rad-
ne3 (pogu~3 do I'Hirtolre — apftialemcet na i nyen-Aqe — est
dfio 4 l'mrbitmure, I'iInlquitd et la tyrarr.e cmi v pivliew,
et no poverait pas du fait quo b juttice pirade pent Gtre
arrizd Lar S'mutres fondome. ta contmalics oo opro-ia. Icl
apparait unc des verton los phuy epiedllques we T « Choaina s,
¢ert v dang len rendin lea phv rombres dn KMoyon-dgo,
celles od la tyrunnie ct l'oppression (taint parvenuss & lenr
apogen, ele a proclamé ces fondements dong les versets sacris
du Coren. Aingi, le versat qu proclame : « A chacun rlon rF3
apic— ments » ct le vermet qul proclamse : « Cheenm acra jugh
d’epréa o8 qu'll a evancé», ne cont que In consicrntion dum
priccipo d3 coucalité, neplse matériclle do la théorie ¢z Ia
recponsabith pénalo dune notre civingation jurldique moderns,
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Qurut ru principe de la respoosubilité mormale, brs'a sur le
lihre-pbitre et 1a fuite, quu est le fond:moua. philocw higne de
Ia théurie do lp responmnbilitd pénale, 1 ext uffirm’ par lous
ey Cllments ot sc3 composantes, par lcs paroles wo Tout-
Puiszart : « Nul ne vara tenu du poché davbrmi~; ve wonet
du Corun pose cn efet 10 pchf, woit la Twte, corime base
ind aporwo'e de la respan-abilitd wWaale ;) 'eat en o7 mo toram
i conertration du princpe du « boccarbitre .. Poroalburs, le
ver o4 4 A chaonn srlon @es agisscments » peut Efra inteupoote
dios 1o mime rens, embrassant win-i 4 la fois tunt 1+ proncipe
¢y In cawnlitt raatfriclks que cuui d- la fant: ou am libre-
arbiire ; en fait « Uagissenunt » comorend tunt  Dactivité
voloni 'ia rantériel'c que le comportement spiritu-l ot reoral
Aingi U anpwvit 4 U'évidenee goe la « Churina .} rtut en
eon acin li théorie moderne do 12 responzability pl_oale avee
tou’ ¢+ qu'ells comparts de printipes et de canséqr.on 4. Nous
siTuvions par 1A lu théorir dont 1'Ecple Clasa e jasturde
pw Bavonria o cu le minte de fourmur In formmintion e lentd-
fiqu~ ct philozophiqus duns lo deuxiirao moia’ du dir-hwtente
siécle,

Cecd et dane — & mon scoy — i factenr fondun antal qui
a nidé & Ly ronoppodition do l'enpemble dea ul/m -, ¢t pio-
scurs A la nonvelle Hgimlation erirunelle. Nous ne d vorn pors
perdre de vue, & cette occasion, que le dit factenr - - qui est
pr & niture on factcur négatif déeonlnt simplkin ot d2 Ie
erule covcond~neo des fondements de In « Chanan » ovee cZux
de la Lizislation criminslle cont mporaine - - A comrvrcd &
rurter son effet done 'engondrament da oo phlnonios,
épolement pdpatf — pooa vonlona parler du pofuomipe de
e ron-oppodton » — over lintroduclion &s noovellew  Iégis-
Litira par Mahomed Aly ot oertudns de s oo mioon
81 le pouvenu eyrtme jodiclnire, objut de 1a réfoorm duo 1BAS,
e constitnd mne surpeise heorowe 4 I'crhelun dod magses
poplalics — malerd qu'il &cartnit d'ume facon absolue les
tribmaut « Chir.ths do domaine criminzl — lr poavells
I5gistation p'a ¢t¢ pourtunt upe surprise poor prrvoGnd 4 ce
rot1:nt-14  poisgone la « Toi Porale Hoamayoud. - dany
liquelle A (t6 crilalllse Iy pubstance da JEgtsl tic m crime-
nellon  d'origlne européenne, quai nvaknt (4& prefdromment
édififen par Mohimed Aly o 29 sonueeso s — repnds ntait
en fpit un eode penul de stylr modwne, ovtd polderd gea
fineTunts défauts, dfis en réalité plutdt & la ecorruption do
sysiéme judiciiire antérieur qu'eu fond mimo de Ia 17z Hom.

De plus, l'application des peinea dites « hondonds « avart
€6 nfalipie miroe avant Pépoque de Pichamed Aly, c'est-J-dire
4 I'ipoqmue des Mamclonks 3 uléghrence dfe incomtesvbl raent
en prunde partie gu changerient dey condiions socialrs & cette
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époque — malgrd se corruption — par raprort aux conditioms
des promiers temps de 1Talam.

La résulint de ce paralifliema entre d'une part la mnsso
populairs et 'accuefl fait par aile po nouveau systéme judiclaire
— représenté par lo Code d'Instructicn Criminella — et
d’autre part la non-opposthion du front des ulémas et doa
hommes de religion au Code Pénal d’orlgine frangoleo — dans
les dispositions duguol il n'est pas question des « Loudonds »
d do la preiqus do tallon — il rmomltat de ceci ect quoe
I'ncceptation de la législation europlonne moderne dens notre
coclété arnbe musulmano et notre milicu égyptdon n'est ous
dite eimplerment & unc ruse de langnge maid c:t basie sur
deux facteurs objectifs egsentialy sy Lt enguodréd tn =seul et
méana rérultet auolque jounnt checon deng l'um des demx
franis soc/rux que noud avons distingiés. La signification de
ce grand {(vinement historigue eet que la Mglal'tion criminclle
contemporaino &reit, dang le dernler gquart du sidcls pa-sf,
compatible avec notre sociéth armbe et notre milirn égyplian
an point qu'il n'a xis fallu plus de quelgnes annér poar que
ln population 'y habltue comme &ant ume flapc paturelle sur
la volo de 1'évolution. Il est méme certain que 1'¢tapo do
progria atteint par notre soctéld an coyurs du 184ms elicle,
eppelait plnsisurs anndes déjd avant 1293 la réforme judicinire
et ligialative qui a eu Hen A cette date; la lol « Hamayori»
et les Coansells Judicieires éinhlis antirieurcmsnt so rouvesn
systims judiciaire n'étaient que des soubrecauts naturels dans
ce sana.

L'an t dire — en rapport avec le rémultat préeitd —
que la Mrpigintlon criminclle contomporaine, fondée sur des
bnrer et des asvimen s’'accordant avee les préceptes de hu
«Chorlag » dans l¢ domaine de 11 responsebilitd criminclle,
est compatible en tous points avec toute In communauté arabe
ayont atteint dans les étapes de eon évolution &t do dévilap-
pement de 13 pencte criminelle correspondants, ke nivean
atteint par loo sockétée europésnnes. Et ectte réalitd eocinle
est attcutée dans ke grands majorité des pays arabes ol nous
no troovons, de nos jours, l'applieation du oyutdme pénal de
i « Charins» que dans certalnes rares régions dams lesquslles
prévaut jumqu'ici 'e systdme tribol, tel qu'il a &6 econnu par
la ¢ Charlng » en se3 [remiers tampy et qul existait avant cile
En effet, sl 'an pesse en revos los Mels'ntions criminclles dans
Ies trelxe paym qui sont membres de la Ligue des Etats Arpbes,
l'ont peut constater qu'elles cont toutes d'origine européoans
— frangaise pour la plupart — cect & 'exeeption du Yemen et
dal'ArabloSéoudltc.Etjut&mmtmdeuxexcepﬂompmu—
vent lo len éooit qul existe entre la législation criminalle ot
lnmctumphyniquedohmciétéda.munpnyadam.
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Il goffit pour certifier l'exactitude de cctte comstatntlioa, de
faire unc comparaison entre It situation de U'Arabio Séoudtts
¢t celle du Kowelt malgré lenr voisinage dans la priosguTle
arabiqua.

En explication de cette conclusion & laquclle nouc somried
arriwa, nous dirons que la Kgizlation erimnolle cst parmi loo
brinches éu Croit, I'un doy erompls W plts &l nta
attcsto da Ia nnture soclale de cette mience en lino gin“male.
Ceti vout dire gu'~lle est une sticnce évolntive par ea oature,
cnivant dany can ¢évolulion 1o lene da progriy Jdwme ficon
gfnirale et 1'évolutrun de la pemde homaire dang I domuins
rimirel phi prrgalitrer ant. Tre Linslotion ne poeuf, en
com{qu.ree, ik, ftre figée dams une forme ditearmaby,
mimy 8 elle est tirke d'ongines religienscy ou dogmtigues.
Nals dams l'opplication de cette vérité & 1. 1™ on
¢riminslle falamigque, il faut tonjourw faire un2 d -erminition
cntro lea fand'menta do principe sur leequeln ¢ L basie o
thiorle d~ kh reyponmhbilith péncde reprirentéc¢ po L p lod-
pea do la lsgalitd, de Il canculitt et do la - anebilitt
morals —- et eotre lon modes des peincy, qu'eled  sournt
privatitee de la vie, de la Jiherts ou des droit. (ont pux
fe1demeats dr3 princlpes de lu respoasabilit! rdnale, i+ sont
en rfabit) communa & towtes les relicions guelgu-a d'{f{rentes
g0 nt«' =x, C'cst pourguol, nons avoms congtatd a'wr + fagun
¢rdonly qu'ils d-peoant dang Il Dmchlubon cont mnc uue
ex tument lea mPmos quo o coannw ot ocomsacr(a dina o
«Chrrina» il ¥ a cuitor o pideled Iin concdoucmer, o 1 dors
o Jdamaine s’ et qu. Pem pout onr'ce Goron aihtl, enr
123 pricg'pes de la juter humelee rort naltria.a

T ¢n o autrement de3 <« prisa3, ; tv1L ¢n 0 o coremne
l-wa four 23 ou Iws 1uoky d'epvertica, m doard a1l g
p'or! pvi do rppor wvee M9 puocirs o Lo dormol evx-
.o IT1 3 eon=tituent, par con’ . 1t nn doamnirs podrrs)
&+ fxclulion Moxt 'o cortd re glerrcte por Totmwesd lew ridcdea
¢ Irn £ . Cecl <fxoliner vee e fit quetee 1o g2 ce
ase gea lears med 3 dovention, eent érrite RY T A T
fen4an d1 deot A poit et b 2 eail 2 Dao el AR o3
rooer coroornllls cxhidecuwent o Cme, o8 T pooeddls 2

~Ampe ot ds ometiecr eeny lemr et Sealion, cont i A I

dAion d'¢mr viictr (t duxiintion comnue o w13
Ve Lems da 0 o omernd ot oo Ls M itima 3
Camuer et TiMncEs m L demin-dge. 2ale ceaad 100t sne af -~
[ foew'lea iVt o olitime do o1, 197 tommg

rolroey - epde lement oy - 1 ytoirr do v ' ohie
atenai v ool e’ do leertd indiwi o Ma, dan, T 4 0w
w tih Oy 18w clele oo Ta pepo 0 wmeians aomt et

botitds anx nd g rorxenm lled et 13 A 11 ein capitale
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dans blen dess cas ; car, par 1 mature, elles fourntt les chances
ds réaliser ces buts utllitatres, tant du point de voa du
reclarnernent du criminel que, olmulanément, la protection de
la sockhié. Kt il n'y a pas de doute que la léxinlation oriminalle
ialaml — en tant que Mglalation soclala —, se scumet &
cetts évolution dans le domaine ds Iz pensée criminelle ot Ia
philasophie pénals.

A la nifiexion, nous coostatons qu'en falt o aystime
pénal islomique s truversé les mémes étapes que celles de Ia
pensde pénnle en général, depuls l'idée o8 vengeanoe ot de
vendettn, & la phllosophie aotnells da défenso socizle, parsant
per les iddes d'explntion, ds puorification et de vengeanes rell-
glemse ou collective, puis la préventon s et collactive
par lintmidation comme 'a préconisé I’ clossique origlh-
nelle, et onfin la prémunition de la soclété du danger criminel
[ar les moyens et mesures de sliretéd réalistes et efficlents
méme #'ils etteignent 'extermination do crimieel, son é&limi-
natianauuugrégntian.mmmal'aprﬁumluﬁlémlapmjﬂvhte

politique criminslls réaliste, Au début, le symidowe
pbﬂhhnﬂqua&ﬁtmmélangudopmmmbhqummdjﬂm
Dalles, ropréssntées par celles &dictées par la « Chariag » en
ce qui ooncerne les délits dits « houdouds », — telles les peines
aliminstrices et corporelles comme la lapidation , 18 croeifi-
catdoan, l'amputation d'une main, ete. —, et par les peines dites
« Taaxr >, qu st soumises de per lear noture et de par

nous est paaslble d'espercevolr olalrement 1 d'expiation
dann les peinms prévuss pour las délie dits ¢ hoodouds », I'idés
d'intérét public ou de but politique dane ls systéma du «Traxir,
idbe do l'imtérft indtvidual oo du droit privé de punir dans
principe do talion et celul du « dish ». C'ost, an conséquencs,
systdane mixte comportant en méme temps les peines publi-
ques et 1o jostice privée d'ume part, la foncton

et morale ainal que la fooctlon untilitalre et politique, d'sutre
raprélmtﬂt uns sage &ape de

-

la justice pénale est congidérés comme une des plug importantes
dévolues & I'Ftat I est domc normal que

ce wystéme demeure en vigneur tant que la sociétéd n's pan
sm metitotions alvm et Bon



172 L'EGYPTE CONTEIPODRAINDG

g Curaier ; ct £1 co n'ttalt la riforme kn #ntave et jode-
ciaito dn 15883, lo dit oystime muruit pu oe HURT wd ViGueur
¢10rT qutl,te tenipd Maug Lolol Loemeti'er ¢n Plycoullon
venlde maphausie &1 disjantoa emruacate d- Liue, larun,
€l tu runcaesmint pu on gyatene al o 7o dord dévolu-
t1 - do3 cotes inottotions de 10 oroci . I élil nimo
{Tren.nt pausible - - ef L3 coadiuons Pa. ot p o --
que ot wamy jodiddaire et KExlitve it o conu av-lygea
dir noo bt plus tot En efie. nous avons pid £ mwaunt
ooyt gut les divilced ol feadd o1 R aZ U0 P
Mchamd A'y et b(3 aaces 501, ovaient Lorgoaent particips
g vopacr 1 voie @ cotin rdformy, Lot ot oqu. oo louy
¢ o fronen e — promulguées Latae omone per Cppl-
W 0ol syoléme du . Tawmr » — n'ama ot poooacaenr o
Syn ‘me imamisne sl led inotitotona de 11 e0u it nevadent
o CIJ.';;.“'";.-{L':,-DI.ﬂ u‘.LL'iJ]L, danpg leur f.‘\'DhIt‘-.l:ﬂl. S Ll In it
mrompetitla avee ells un oya e meite oo U podl uac (Lape
1~ 7. itoire entre ln coviftd iribule priLlocgne et 1 noea
{ . Jaque modorng.

1 1~ zort de cr qul prliodde cn'il n'iatie dinn Lo mycllm?
f-l L lumiquy rien qui parisve ttre en cantradict.on oyvees Ia
17 v, Intign crimine_) comtomporaing, hwmis ks pemes ditcs

Icadoaes » p dvued pir um tode aaplotd ¢ G Lern 05
Tc ol fois, la plgnsicaton de esd pemes wplofigues ct d .nj
L- but qu'clles venlout aticipdre et roa dans lear forme on
Lar mode d'exécution. Ln effet, quant & Ia form~ oa ou mode
d'¢r &coticn, nol pe conicste que les peincs de lapidition, de
arvaific ition, d’'umpuiation do bras ot jimbes, ne ecm Lot ats
pemes cxclusives de ln législation wilumique; d'ootrus  Logik-
12t ons mfmo ca Europe les ont counn.:, oait avam Lot npre3
lo venue du Prophite, jusqu'd la moitié du 18m: mice et
(o3 n'ont commoncé & disparattre que sous lrs ero vt do o
[rcmi*re révolndon pénple dirigée par Beecar:. Quunt & la
fonction dos peines dites « houdouds », ¢lle n~ coiilituo riwvn
d'rtre que la doubls fonction ¢z Ia peint connuo d.ns n'im-
yorte quelle religion, c'est-d-dire I'expiation de L raumte d'une
part et la prévention tant spéciale que collcctve d'autre part;
'ur et l'antre de cem bats no sont pas nierssalronrent hes 3
on gunre déterminé de peine ou & Ci8 mMOy:n3 OU proctdds
spieinnx pour son upplcation. En fait, I'évole classicue ongi-
nclle dn Beccarla est parvenue & substitncr el'cmpricosnements
aux sncienpes pelnes corporelles ot méme 4 la pein: capitnle
4ams bien des egs, cherchant Io bat otilitnire de [a pelne, soit
la prévention epécisle ct générale, Quand lu fonclun de L
pcinea&vtﬂuéju:qu'u.urodmmmtdncnmmﬂm{mectm
resoolalization, comme moyen cificiont de difense rociale, le
bien-fandé de la peine privotive de liberté a été ét.bli comme
rcmphmnttamlcabutudolapejnnymmpﬁﬂwhud‘upmﬁm

—
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qul est en réalité le but ecwentiel dew peinew ditea « houdonds »,
D'autre part, {1 ne faut pas opposer la l'argument que les
crimes dits « hondonds » lmpligoent uns atteinte au droit du
Beixnenr et qu’il ne fuut done pas y toucher ; en effet, 1o ceas
déairé le terme :drmit do Belgnenr» dans co domaine n'est
que du droit de Iy scatdtd; I n'a dome apcun rapport

L et
< howdoada », cela est d'autant plus

crimsa punin par Ia i do tallon sont, contcgto, lifs
aux stricts droltes privés, ces crimea étant commis contre les
InHviduz. L.ay percles du Trés Haut «la loi du talion voms
prémorvera lo vis» ne sont qu'une afiirmation de la foncton
uvhilltnire de In pelne en lignes gfnéruls, & part ls résmiiat
direct duo tallom du falt gqo'll empdche la oortinoation de
l'échange d’'agreaxions dang des buis de Copendant
le versct du Caran ne rend pw ce proofdf d’application de la

Il en ressort danec que la partie répreestvs dans la Kgis-
latHon Ialamdque a faif un bond dane notre socd&té contempo-
rains — au cours do soul darnier midvle — do la conception
de la patne cqul prévelelt dans les premiers midaley du Moycon-
Age, & celle préoomsée par l'écols clrenique en Europe & la
seconde moltlé du 184me alécle, telle qu'appliqude par les
Kgisl-tlons de la Révolutlon francaies, pois par la Code
Napoléon. Et aprés que la nouvells léglalation contempornine
se soit gtaviliede par son moceptation par la sockté en quelgues
année1, qui ont ooncordé avec l'apopée de Ia révoluton
ariminelle positivists, alle o poursuivi son chemin d'évaoluotion,
commea U e3t notolrement connu, influeshoée — comma d'autreas
Kglalations modernes & travers le monde — par L politique
qriminelle apportée par oetie grandioss révolotion, apris qu'alls
ent &th domptée par les écoles éclectiques qui so sont muceédscs
depuls la fin du dernier sidcle jusqi’'an déclenchement ds la
révolotion de « déferme socinle» & la snite de la deuxidme
guerrs mondiale,

Tulls &talt done la sttuation quoi w'est tfe, au moment
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CONCL.UBION

Nous terminans lo présent expasé par utn risumé des
principales conceptions et 1dées qu'll contient. Le projet du
nouvean Codo Criminel n'est en fait qu'uno refonte du przemt
Cods udaptée d'une part, & I'étape de transformation rocialiste,
ct d’ant.e part & I'étape de «dcfensc pociile » atteints pir 1z
perchbe pénrle mondiale. Quolque cola =migmiflo I'éenrlaement do
I''die d'un rotour aux digpesitions pénales ds lo « Charlanm »
— & part évidrmmert Péeartament du prircipe du talion, {tant
donné mon Incompatlbilitd aves l'ume dis fonctioma publiques
de I'Etat —, il n'y & cependant auwcune contradiction entrs Ia
164 +alption criminelle moderne et ko fondements de l1 «Channas,
droft commun de notre socléts arabe. Cecl étunt donn? que le
Cods Pénal actuel — qul tire son arigino da Lo Iligialation
francairo — s'occorde, du point de vuo des fondoments de la

t6 criminells, avee les fondememms commus par la

elle n'est que duns les gonres des poines et lcurs modes
d'exécution ; les uns et les autres sont assujettis &videmment
& o lod de l'évolution en rupport avec les fonctions de la
pdnactmhntu.ﬂimdn.tﬂcd:toévoluﬂonncmnthomw
la fol islamique, parce que dTune personne ne peut
prétondre établir un lien guelconque entrw n'importo  quelle
relizion et les peines quant A leurs genres et leurs modes
d‘u::bcuticl:,etpamﬂquﬂ,d'mtrepna:t.hloidutahonninm
que la peincs de lapldation, cruclfication, amputation de
memhreactdojotntmu,neumtpummuimdohl:égm-
laﬂoniuhmlquemaisétaimtmmmmitaﬁeslcsh&gialn-
ﬁmﬂkmmﬂgiommtéﬂcumtihm&uhphw
et postérieurement ) elle jusqu'd la moidé do 18ime sietle.
Porler d'un retour aux procédéa dey peines wlumiques
—upri-ul'a:r&tenfaitetendrottdzlmrupp]icntmndm
notre sociét pour plus d'un ociéclo — est en congigucnco une
attitnde purement esntimentale, ne s’appuyant, d'oillcars, sur
sucun fondemsnt de la foi Ialimique méme, 4 part <o qu'ells
va A lencantre de la lol de Tévolntion des Kzlulations socinlcs,
T {tnit niccmsaire d'appuyer sur oette importante distine-
tion entre la part faite & la religion dans la « Charl 1) et &2
part dans la gociétd, non seulcment pour proclamer €n consé-
quence l'immusabilité de la premidoe et le tarachire {vohnlif de
In seconde, m:is paree quo la Kgistation criminells cllec-mfme
constitize um+ manifestation de la souverainet® de IEHtit sor
gon  turritoire et sur tous ceux qui y réaidont, goelles que
solent leurs nationalités et lsurs croynnces relijivwas; et il
n'¢-att pa+ possible que tous coux-cl sotent aesujcttds  eans
dis-vimination & ectte légalation el olle comporthit uno temte
religieuso on relevait d'mmo fol spécifique, car In relgion
mosulmane — comme il e3t notolrement connu — n'engage que
lumhmwntlpou:tautuequireﬁvodudmaimdulnfoi
— o —



