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General :

1—Universal awareness of tho challenge presented by the
problams of forelgn investments hes led so for to the adoption
of certain internationol moasures which have generally taken
cne of three forma : the conchwion of bilaterwl or multilateral
treatics egtablishing staodards for the treatment of foreign
Investors ; the establishment of facllities for the esttlament of
mveatmant disputes; and the provislon of flnannlal guarantees
aguingt non-commercial risks. The development of such measures
dbes not seem however to have been baeed on an agreed definition
of the problema Involved, even though wuch e dsfinition may pro-
vide the loglesl prelude to devising effective responaes. 'To be sure,
there has beon a wide smsumption underlying the differemt ap-
proaches to the effect that the problem is in emsence a matter
of quantity ; that international measures are banically nesded
to stimulate a greater Inflow of private capital from rich to
poarer countries. Actng on this sssumption International ef-
forta seom to have pald lesm sattention to the equally if not more
relsvant questians of what kind of investment ought to be hter-
netionally enoouraged, what intermatiomal rules of behavigur
should the investors be callad upon to follow and how to ef-
fectively combat the harmful effects of foreign investments on
the economles of the reciplent countries

* Thia artlale is bosed oo the comments mada by the writor In the Con-
fcrenee on Intermational Controd of Foregn Investmont. Duaeldort,
Geroany (Jarmary 4 -8, 1873).

*% Logul Advisar, Kuwntt Fund for Atab Ecunomic Dewilopment, Kuwult
(and dszociate Profuasor of Intcroational Law, Afn-@homs Unheoralty,
Cajre). Opinions sxpresed I this ortiel ore personal opiniens and

4o not ovo wmnly reflest the afficlal viewa of the Kowwt Mnnd for
Arab Leonomic Duvvelopment.
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2 — There has also besn & tandency to deal with the {xsue
s i foreign inveatments conetitute one homogeneons whaole and
therefore deserve the same nternational legnl treatment. No
hgﬂdl:tfmthﬂunmthuﬂomdcvheﬂfurthcoldmloninl—
typeinmtmantnwhlchmjoyudcmcc:ﬁomrytemuthntwould
have been unthinkabls for Western countrien cven in the last
century. Investments in the extractive industries, which flourish
on the depletion of non-renewable reiources of host comntrien
and which may thus bave little positivo effect on tho velue added
to the natiomal economies of these countries (os the income
gtnera.tudbythunintnmwamhfnrmofthedephtod
wenlth), have not been trested as an indopendent category
elther. Nor, for that matter, have muoltnational firms been
singled out for a wpeclal treatment ln view of thelr strang bar-
gahning power vis & vis host couniries as well ga parmt govern-
ments. The principle of equality, held dear in the lterature
on the imternational legal treatment of foreign investments, hos
thus besn advocated for what are basically unéqunl esubjects

Factors of Suceess :

8 — The success of international responszes to mvestment
pmblmnkemde-dthemmofmymponsetongimchﬂ-
lenge, does not depend an their content alone. Of equal impor-
tance Is tho souree of the suggested acton and the approach
and technlques followed in pressnting it to the interested
partleq.

-

4 — Internatlonal firancigl institutions have proved to be
particularly oseful catalysts in dcvelopmg ructessful remedics
within certain limitetions. Thus, while the powerful and pres-
tigioue World Bank eeems to have besn the enghty wource far
Lnrﬂaﬂngmchrupomeﬂuthecreationofthﬁlntamnﬂoml
Cantre for the Settlement of Investment Disputes (IC3ID) and
may eventuslly suoeeed n playing a major rolo in the develop-
ment of a universal investment code, it does not secm to have
met the same measure of sucoess in sponsoring the estnhblish-
ment of a multinational insurance egency. If roch en ogeocy
iu to be financsd by the rich industrialized countries which
alrcady have their national insurance programe. these countriea
themselvas or an assoctation of them, such as the Organization
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for Eoonomic Cooperation and Development (OECD), may be
hetturmﬂtudmtututhﬁmhldnnpmrtururﬁ:ﬂngthut
agency or for adopting more modest proposals [ike the establish-
ment of an international relnsurance corporation to serve the
existing netional agences. The Kuwait Fund for Arab Econo-
mkDewbpmmthumthﬁotha-hlnd.mwmfuﬂylpomored
the creatton of the Arab Corporation for Investment Guarantes
anr@omlb‘.l.h,withtheplrticipationofthauapitlluporﬂng
as woll a8 the capltal importing Arab countries. The basle
dﬂermmlaufoourmthx.trﬁchAnbcmmtﬂea,nothdng
induwtrial states looking out for export markets and forelgn
sources of raw materials, have no national programs for imvest-
ment insurance and indesd no clear soonomie interest th ennou-
raging thetr nationsls to [ovest In other developing countries.
Theyv.‘erepurmxdudtopuﬂctpatelnthepmjacibythepuﬁ-
{:ipu.tldnctthepmrerconntriatuthclhmmpdtﬂortboccr-
poration and in its other resporsibdilities.

5—Theﬂa]rmufthempomeinaluo;lrﬂcuhﬂymhmt
mdaterminmgthochnmudmmforthommympoah
for the adoption of an International code of investment. Buch
c.hnn.caaremn]lygrut-rwhcnthacodeiudwalopuibyl
ragion.ulorgwlnﬂm:tohu&mh.ﬂvdytpp]iedbyitlmcmber
Btatea Awidura.cccptnmof:mhacodohnthmunl{kdy,
uhthemfwmdudevhedbymmmwﬂahmoruppar
to be partisan on behalf of the investors or the host eountries
Proposals like the OECD’s draft convention on the protection
of forelgn property or the Aslen African Legel Consaltative
Committes's resolutton on the status of alens may remain,
therefors, merely as {nstruments for the stmulation of further

Jegal thinking on the subject.

6 — The approach followed in drafting the ICISID Coo-
mﬂonmmadmtohnvebomapoqﬁmhctarlnttqmmﬂ
adoption by a great number of States. The close consultation
of all the States members of the World Baend and the successive
rugiomlmmdnglnwmthomﬂlmtsutothammfurdng
feeling of participation In the making of the Convention. This
halmmwhinhmbeu:dullyfoﬂm‘edtnthapmmtlm
ofoth.erhxtematiomirmpomulimhmlhcﬁvediplmﬂcyh
Froperly administered by an effidlent and trusted secretariat.
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Continued perscnal contacts with Governmant «fficials,
apednﬂylnthcdewlopmgwmtrh:hulsomimpomtup-
proach far the suceena of future wtepa. The partisular fckiences
a.ndlemndthnushtlofdaddonmnkminthmcountrla.
along with their rapid replacement, pinpaint the Importence of
this factor.

T — A reaponse emanating from the «1ights gource and pre-
scnted In the erights procedure may gtill remain without universal
acceptance If its contents are objectionable to any given group of
States. The result 1o that universal regulntion will ncocssarily alm
ltthrhtremmimumwhichcu.nbeattﬂncdtunparﬂculn:mtlm-
thon. This mayin certain circumstances presant & wtcp forward,
hke {n the case of the procedural facilitien provided by the ICRID
Conventlon Inotherﬂtuaﬂmu,hawver,a]laidumaybeleﬁ
tnabuttcrpmitionwtthoutagreementonthaattaimhhmini—
mum. This seema to be the cape with the proposed interna-
tHonel investmant codes. Due to the peemingly Incompatible
lntmutlcﬁthﬂupitnltmportmgandwpitﬂexpomngmum
(dthaughtheyn]lphyho-ttosomefontlgni:rwﬂtment] o com-
prahmdvemﬂmjmlqrumﬂntontheuubﬂtnntrvcrulu
regulating the treatment of foreign Inveatments may Dot
mﬂdﬂametulrumedytotbdrpmblumﬂatprucnt This
nhonldnotmmhcwm,thntthelmmoughttobolg-numd
intavouruftheprmdu:ﬂuppruchnndthohﬂtddmtmhm-
que of Investment insurance.

Future Steps !

8 — There are areas where intermatlonal regulation is
requiredundammstobelttntublaongmupbum,tfnﬂton
a universal ecale. Amnngthuﬂarmthefo]bowtu;mnymdﬂy
prumtthmhmfcrpmdhlecomidmﬂon,althcushtheymy
not all be In the same degres of ripeness for immediate action :

First : Scme of the existing intermational responses nsed
tobegz-um.a.ﬂymengthmui,tftheyamtobacﬂecﬁventull
ThoICS]D,forimtamn.mnatremd.nfnreverwithuutmn—

ﬂnuaijuﬁndlcﬂﬂn,thmrapmﬁngtheunhappyupMMd
the Permansnt Court of Arbitration Omo of the objectves of
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m&creurlatuhwldbetopurmdamunbushtutohm}ude
in thelr investment laws and contracts compromissory clauses
lmpﬂﬂgthﬁjmhdkﬁﬂnofthaCﬂJh‘ﬂ.ortolmdmhnﬂanl
to that effect similar to those lususd by States under Article
38/2 of the Statute of the Interrational Court of Justice. Hf-
forts for the hternational resolution of conflict of private com-
pnnylnw:andforthdruntﬂmﬁmuwdluthomm
dsvﬂo;mmtdmtmnﬂamlmmpnnthmlesuhmldll-ohe
activated on the Intergovernmertal level

Becondly 1 If the principle of remegotiation of old imvest-
ment contracts whose terms have been outdated by economic
mdpdiﬂaldwdnpm&nt:hlmtﬂd.ulthjnkﬁlhouldbe.
there is & clear nesd for an agreed dsfinition of this principle.
Furthermore, ocoflicts arlging in the remegotiation procees —
bdngpdymﬁ#cpmblmufnﬂadmgﬂtudu,nottypﬁcal
leglldllpnte:—myneodforthe&:rmhiﬂnnmwtypum‘.
internatlonal forums. Such forums would take up the issue
whﬁmn;egoﬂ;tiamtajLnotnmrﬂyforthepﬂpmofimpo-
tnguncttlﬂnﬂntbrrtmoranppu‘up‘htdyformwﬂngmﬂﬂng
prl:ndplmtobefol}owudmfu:therdiw.ﬂonubetmtbo

partiea.

‘Ih.trdly:kioneﬂocttvaeﬂortnmlyprmtlybeeurtod
for the resolution of the confHet between capltal exporting and
c-.pitllrecaiﬂncwuntﬂcuinthdrmmipuhtlﬂnoftntﬂmthml
capital flows for improving their balance of payments. In par-
ticular, the meastres adopted by certaln capital enpplying coun-
triss in their attampt to benaftt at the expense of the capital
importing countries call far collective measures an the part of
the latter or, f et all posalble, for Intarnational agreements to
ramolve this conflct,

Fourthly : It establishing an international code of behaviour
for multinational carporations involves formidable difficnities at
present, the nsed for the progressive development of such &
code cannot mimply bo ignored. This is particulerly true In the
axtractive Industries of developing ocuniries where there is
fairty high degree of concentration of ecnirol of the Industries
and of thelr export markets in o limitsd number of firms In each
industry. It s also of specisl relsvance to the exploiiation of

_—lm—t
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new rcsourees such am the scabed and the occan floor. The
perent countries mey eventually find cnough cor*mon interest
1~ adt~ with oo, cates in an egiexd 1e7ulntlon of the behaviour
of those evergrowing glarnts. Short of wuch an agreement, the
lexs developed host countriem are cciiinly ecalled upon to dovise
their own riies and to edopt me-1ie: for thalr mplementn-
Houn, The pioneering Initfatives of :zuch orgunrations as the
OPEC in this directon may point tc tha possibility of further
actlon on regional or zectoral basl: Thcie i9 curtninly a mcat
deal to bo added to enoure systexatic ond prog:cagive local par-
t.dpaton In equity, continuntion of th: trunefer of techro' 2oy
a1 panegerlul tedhnlque., reinve-in ot of an inorcaring per-
tntage of profits and preventiin of their nse in competdive
wrcad w other eountric., trainlng and prommution of local per-
connel, ete. The effcetivensma of roch  1easmres depends,
however, on mproving the profesguna wpacity ot the dovewog-
7 commdries’ burennarats and teehnoernd s involved—o Inet whiv 1
calls fo. the more presaing tisk of ¢-tmbh-hing imternoticnat
cerntred for the training of esuch stuff in the viay. af deadns
with forelgn Invvatmenta and for supplmng them with adequaty
informraton on the wubject.

Precaotlons :

9 — On devixing internetionsl mesaarcs soch or the ones
alrendy mentioned we should not peibals loee sight of the foct
that gome developng countrles have epared no (ffort in the
encouragmnent and protectHon of forelgn invertmroenta, by way
of lssuing favourable Jawe and stateémcnty, entering into bilnternl
and multilateral lnvesiment treatles, etc, yet they remaned
lgnored by the investors because of rome myth about theis
anfavoureble Investment climate or due to lgnorance of, or
actual lack of, good investment opportunities In tholr territordes.
Myth and lgnoiance can certainly be remedicd by internatlonal
omntre or econtres for Investment Informatlon which may be gpon-
eored by an assoclation of Investors or, more appropriatcely, by the
interestod developing ecountries themrclves. The actunl lnek of
investment opportunities is o different matter, however. Short
of a non-exiwting philanthropte hvewor, the flow of foreign
capital to areas lacking attractive investment opportumtes can
only be expeosted under generous Inwnonee of eommercial riakm
or outright sobsidies. Although such mensures might be cited

— B —
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os examples of what ald aguncics In the rich conntrles oan do
for thelr nationals investing In lews doveloped countries, the mix-
ture of International charity and transnational private business
does not seem however to provide o happy sohrtion for this
problem,

10 — It ia also truo — althongh it ly not commonly obzerved
— that different developing countrics have dificzent investment
problems and therefore may have gord reacons to adopt different
poliles for the ireatmwent of forelgn Investmonts. If dealing
with forulgn invesiments as if they constituted a one whol: wus
an erronecus gencrulzation, elements of crror aro equally dis-
cernad tn the amumipllon that all developing countries should
be expectod to react in the mame wey to the prohlems of forolgn
Investments or to the Intern<tHoral Tespon:ca devised for taakling
thess problems.

A Legnl Precondition for Universal Regulotion ?

11 — Finally, it may be noticed that economista and bushers-
men have been speaking of the multinational firm as one cutity
with wuch on eese that cannot perhaps be ghared by the lawycr.
For although the term has been ured to mean different thingr,
the mo-callod multinational firm iz in the typical case an inte-
prated sysiem of corpormtlons under the global control of &
parent company, and 1s not, legally sp+aking, one singls oorpara-
tion. However, the formuolation of legal standards and rules
to direct multinational enterprisea towards a more desirable and
effective International economic order sssumes the posalbility of
dealing with cach one of these integrated systems as one legal
entity. 8ince that cannot be achlaved through any domestic
legrl system without stretehing its scope to such extraterritorial
Hmits as may not be reedlly acceptable to other host ¢ountries,
there may be room to Inftiate thinking of a novel concept of
international or transnatlonal corporate personslity for the inte-
grntedmtunofthegrcrupofdmmﬂomrponﬁumwhkh
makes a multinational enterprise. Such a legal person would
be a direct gubject of the emvisaged International law rules,
while each of its domestic corporute compopents remains subject
of the domestlc legul syatem concerned which would be Ihmited
in this respect by the highar international law standards. This,

% ®
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of course, im a vislon for the future (perhaps the faravay
future) which assurmes agreemcnt on the legol eriteria fur the
defin on of the multinational enterprise along with :eme form
of intcrpational recognition for there eaturprisen. A= evcd, it
muy appeal to business areles for the legally recopized intoina-
Honel rtatus which it confers on the multinntional emterprise
s gn integrated transnational system. It may alvo appenl to
States in=afar s H provides the legal basis for dircctly subjee-
Ing the muttinational enterprisv to international rolea. It is oot
realivtie howcver to expect a quiek ncceptance of this concept
by ethcr mde at present. I nm prescmting it, at nny rate, as
an dementary thought which may prove under woser ecrutiny
to ralse more problems that it can help solving. Hmoower, it
muy descrve that cdoser scrutiny to exumine ity potentalities
2% a useful legal basis for further Intcrnational reg-Omsos to
Investment problema.





