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harmfulness have enriched the equipment needed for scientific investigation.
Cencepts like “victimless crime” and “abstract offences of exposure to
danger” have sometimes served to identify borders. However, their
consequential transformation and application in legal policy has not proved
feasible. Above all, resort to legal policy prinéiples of proportionality,
equality, tolerance, precision of offence definition and practicability has
intensified criticism. But even these ways and means have so far been
unable to yield useful criteria to define the range of punishable conduct
more closely and with even greater limitation than has hitherto been the
case. Occasional mistakes on the part of the legislature indicate the limi-
ted influence of scientific analysis and criticism. A sweeping reference to
the interests of general prevention not infrequently acts as a shield against
scientific criticism. There are limits to the persuasiveness of comparative
criminal law insofar as although it might be capable of outlining divergent
modes of regulation in many cases it cannot definitively indicate the direc-
tion in which a decision must go and, in particular, explain why certain
solutions to problems are superior to others. Hence, in yiew of the stage
which discussion has reached we shall have to concede the legislature con-

siderable room for manoeuvre, as is presently the case.

44.—Methodological apparatus has now developed so far that lack of
initiative, defects in statutory technique, contradictions, gross errors, thinly
veiled legislative “decisionism” and also patterns of argument adopted by
interest groups become denounceable. Examples may be drawn from the
last three decades from the criminal policy discussions of abortion, artifi-
cial insemination, indecent exposure, toleration of coitus between fiancés,
simple homosexuality, illustration of violence in the mass media, glori-
fication of drug abuse, credit fraud, fraud with regard to tenders, profite-
ering and petty theft. '

45.—A unified conception or even theory of criminalization is visible
in outline at the most. Diverse motives determine as before the dynamics
of the concept of crime. Despite common persuasion regarding funda-
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although they may according to intensity and effectiveness affect the wil-
lingness of individual victims to lay an information, they have neyerthele’ss
not been developed yet. Frequent remoteness of legal interests involved
is reflected in the statutory technique of employing abstract offences of
exposure to danger. Mere legal interests not only remain extremely vague
but also through waiver of an individual victim risk lack of control and
implementation of the penal norms concerned. A further issue is the
creation of equality of opportunity within the field of punishable conduct.
The Criminal Code should not only be moulded to fit the behaviour patterns
of the lower class but should also cover the socially harmful acts of the
middle and upper classes. In this context reference may be made to the
slogan “criminality of the Powerful”, which has occasionally activated
scientific circles and the legislature and sometimes also given impetus to
“new criminalization - as in the field of economic criminal law. Thre are,
however, contradictions and struétural conflicts, particularly the overload-
ing of the criminal law control system with more and more new functions -
just as much in the field of new criminalization as with regard to de jure and

de facto decriminalization.

42.—In view of counter developments it is not surprising that there
is still no comprehensive theory of criminalization and that in spite of
considerable changes the range of punishable conduct has hardly suffered
anv inroads worth mentioning. Notwithstanding movement within the
concept of crime and despite present controversies the kernel of wrongdo-

ing has remained much the same.

43,—1If on the one hand the need for new criminalization and for decri-
minalization has remained constant in its importance, on the other hand
interest is primarily directed towards justifying and distinguishing criminal
law from other normative systems (on this subject see in particular Naucke
1984). Science has taken different routes in the task of analysis and solu-
tion. Attempts at substantive definition of crime, greater precision in
delineating the concept of legal interest and orientation towards social
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39.—Since the enlightenment it has increasingly been recognized that
the legislature when determining what is punishable is subject to an enhanced
duty of justification. There is also widespread agreement that the range
of conduct declared punishable must be as limited as possible if criminal
law is effectively to fulfil the role expected of it, namely of safeguarding
important behavioural norms, and also the duty of protecting legal interests.

40.—Nevertheless, in West Germany as in many other states we are
faced with so-called overcriminalization. Admittedly, awareness of this
phenomenon has given rise to many different decriminalizing id ‘currents
intended to limit the range of puﬁishable conduct. In partial accord with
comparable developments in other states particularly “sensitive” areas in
the Federal Republic of Germany are road traffic law, penal prov'sons
dealing with sexual offences, abort'on, and penal provisions relating to
demonstrations. Although the legislature has adopted relevant solutions
for these fields in recent years, the decriminalization issue remains constantly
topical. This is illustrated by the controversies regarding special and, where
possible, decriminalizing treatment of petty theft, the use of “soft” drugs

and suicide.

41.—Whereas the reasons for new criminalization lic mainly in the
failure of traditionally informal control structures and in the resulting ef-
forts at legalization and purposeful political control - as in the fields of road
traffic, economic and environmental criminal law - it is the notions of
human rights and concern for the functionality of the criminal law (capacity
and penal economy) that motivate decriminalization. The fundamental
problem of every new criminalization is that prosecuting authorities initially
have to contend with frequent disregard; of the prohibition involved.
Consequently, it is firstly a question of reaching a common evaluation
according to which the new criminalized conduct is associated with a strongly
negative value judgment. However, accomplishing this step is very dif-
ficult where there is no tangible victim (Arzt 198 , 82). New concepts of
legal interests, new mechanisms of control have indeed been created, and
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is towards permitting at least possession of “soft” drugs for personal consum-
ption (see Dunkel 1981, 682 with references). Yet the West German legis-
lature has so far only been able to decide on procedural decriminalization
whether in the form of waiver of prosecution or of foregoing enforcement
of punishment. These solutions in favour of the small consumer and drug
addiét willing to undergo treatment are admittedly accompanied by extended
criminalization (inter alia §29 I no. 4 Drug Act : provision of funds for drug
trafficking; §29 I no. 1 Drugs Act ; unauthorized cultivation of drugs)
and by increases in punishment for offences of drug trafficking on the basis
of a “double strategy” within criminal policy. The legislature was unable
to opt for greater differentiation, and this decision is probably right in the
light of circumstances, unforeseeable consequences and limited opportuni-
ties for intervention (for a critical view of this based on an international
comparison see Dunkel 1981, 682 et seq.). A separate penal provision
against the glorification of drug consumption did not become law on

account of the heavy criticism it attracted (June 1981 , 855).

37.—Moreover, useful criteria have followed from the principle of
proportionality and from the prohibition of excess to build up critical
potential and to decriminalize in cases where punishment is harmful and
penal provisions are superfluous. On the other hand, one ought not to
overestimate the significance of this principle considering the legislature’s
substantial range of discretion. Insight and the will to observe all the
legal policy principles mentioned as aids in defining crime do not offer any
guarantee that “what is right” will be done. Present controversies in legal

policy demonstrate this.

VII. Summary

38.—The point of departure in this discussion is the principle - indis-
pensable in a rechtsstaat- that there can be no crime without a statutory

basis.
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(§8130, 131 Criminal Code) give expression to the notion of tolerance and
the protection of minorities.

33.—On the other hand, both the temporary criminalization of anti-
constitutional support for the commission of criminal offences (§88a Crimi-
nal Code) and the uninterruptedly controversial abortion provisions also
demonstrate the limits of the tolerance precépt as long as vital social interests
and fundamental legal interests are at stake. The same is true of penal
provisions relating to demonstrations. The reforms in this field have indeed
only partly fulfilled the goals set.

34—When seen against the background of mounting brutalization at
contentious demonstrations, the statutory amendment in §125 of the Criminal
Code secems inadequate. With the growing numbers of participants it is
becoming more and more difficult for the agents of law and order to ap-
prehend the main perpetrators. Determination of the border between free-
dom of demonstration as guaranteed by the Constitution and its abuse
in terms of the criminal law has not succeeded yet (Roos 1981, 99 et seqq;
Arzt 1982, 269 et seqq.). The substantial number of cases where proceed-
ings are not taken or are terminated on account of insignificance (§§153
et seqq. Criminal Procedure Code, 45 and 47 Juvenile Courts Act) reflects
this. The occasionally presumed “capitulation™ of criminal justice adminis-
tration before prosecution of acts of violence committed at mass demons-
trations faces compensation claims - sometimes felt to be “tuinous” and
based on joint and several liability of the demonstrators involved - under
the civil law of delict (§§830 Civil Code) (see Recht / Information of the
Federal Minister of Justicel/ 1982, 66 et seqq.), with the reéult that the civil
law subsystem of social control may have much more important consequences
than criminal law.

35.—Another sensitive case where the precept of. tolernance, the pro-
hibition of excess and the principle of efficiency all apply is presented by
drug cqntxl'ol and in particular by criminalization of the use of “soft” drugs.

36.—In relation to continuing demands for legalization there is even
talk of a “renaissance” of the cannabis question. The legalization trend
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old version of § 218 of the Criminal Code was unfit to ensure protection of
unborn life. Moreover, there was also agreement that initially reform must
be concerned with the question how protection of unborn life can be impro-
ved whilst at the same time avoiding de facto abuses. The only issue that
remained was whether this g oal could more effectively be achieved by a
partial withdrawal of criminal law protection in favour of sociopolitical
measures involving assistance and counselling (for a discussion of the whole
subject see Schonke -Schroder - Eser 1982, Vorbem. 1 et seqq. on §§ 218
et seqq. Criminal Code). The legislative decision in favour of the fixed-
term solution was, however, declared by the Federal Constitutional Court
to be unconstitutional and void (BVerfGE 39,1). According to this decision
“human life constitutes a value of the highest rank in the constitutional
order; it is the vital basis of human dignity and the ;;rere quisite for all other
fundamental rights” (BVerfGE 39, 49). Although the reform of § 218
of the Criminal Code through enactment of the fifteenth Criminal Law
Amendment Act has now reached a provisional conclusion, there is still
no sign that discussion of this subject is drawing to a close, and this is due
to the unfortunate course the legislation took and to the legal policy outcome.
Legislative goals - protection of unborn life, maternal assistance, and more
equality and honesty in abortion cases - have only partly been achieved
(on the whole subject see Roos 1981 , 160 et seqq., and Schonke | Schroder-
Eser 1982, Vorbem. on § § 218 et sqq. Criminal Code).

32.—Apart from the norms relating to fundamental rights, to which
reference has just been made, the precept of tolerance may, above all, prove
significant for the moulding of criminal law. This principle fundamentally
excludes the use of the criminal law as a weapon in differences of opinion
relating to outlook and politics. It prohibits the paplication of penal
norms to protect particular religious views or a particular outlook as long
as there is no additional impairment of important communal values. It-
may be understood as a fundamental principle of the pluralist society.
Penal provisions such as those against racial hatred and public incitement
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areas of secondary criminal law where it is a matter of reassessment down-
wards or upwards. Justification by resort to general values that are
themselves in a state of flux and also subject to influence may not ultimately
be able to escape the circle it hopes to perforate.

29.—The processes of reassessment that have taken place over the last
two decades illustrate the change in values within society. Clearly there
are certain instances behind both current views and society itself that per-
manently give concrete shape to, and identify, general evaluation. By
selective acceptance they sometimes accelerate the process of reassessment;
in any envent they play a part in it. In view of their allotted social function
and their proximity to descision-making instances lawyers are the main
instance here. This seems to indicate that in case of conflict it will largely
be the objectives and opinions formed by lawyers that will count.

VI. Prerequisites and principles of legal policy control

30.—In view of continuing doubts, so it scems, all that remains with
regard to criminal legislation policy is for strict requirements at least to be
made in relation to the legislature’s duty of justification and for a critical
awareness of problems to be aroused or maintained. As experience shows,
even the postulate of freedom (in dubio pro libertate) is in itself not capable
of establishing any fixed limits regarding what is or ought to be criminal.
Nevertheless, elucidation of legal policy principles like proportionality
(prohibition of excess), equality, the precept of tolerance, precision of of-
fence definition (rule of law) and practicability has augmented critical
potential for a limited examination (on this whole subject see Zipf 1980
and Roos 1981 , 207 et seqq). Although these principles including the pro-
hibition of excess and the precept of tolerance are mainly employed to
justify the call for decriminalization, they are no less vafid for the maintenance
of existing criminalization and for legitimation of initiatives towards new
criminalization.

31.—The legislative process towards decriminalization of abortion provi-
sions in the mid seventies illustrates this. It was nowhere disputed that the
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without economic mobility, initiative and innovation being hampered in
a no less harmful fashion. There is also doubt as to whether the general

functioning of the economic order can also be guaranteed by means of the

criminal law.

26.—In the light of the foreg oing it is not surprising at this point to
find latent and different criminal policy programmes (see Volk 1981, 57
Lampe 1981. 311) with which access - only barely concealed by a discussion
of legal interests - is gained to the particular conceptualization intended.
This equally applies to recourse to the “functioning of the economic order”
and to the use of “abuse of trust” as imperatives for formulating legal
interests worthy of protection as well as for more modest concepts of organi-

zational demarcation of responsibilities or of restriction to duties of a cri-

mino-tactical nature.

27.—Even the social harmfulness formula - current since decriminaliza-
tion of a number of sexual offences - and its claim to be able to eliminate
everything that appears as a “mere moral transgression” (Hirsch 1974,
780) is uncertain and open to interpretation in various directions. It beco-
mes a mere tautology if we assume that an act is always and only socially
harmful when it violates a legal interest. If, however, the concept of
““social harmfulness” is still considered suitable for distinguishing between
a wrong that is worthy of punishment and one that is not, the need to apply
other criteria immediately becomes apparent (forca critical treatment see
Zipf 1980, 110; Roos 1981, 190 et seq).

28.—The effectiveness of all these attempts at a substantive definition
of crime is obviously very limitéed. Approaches of this kind only impart
relative certainty where we hardly entertain any doubts anyway, that is
to say with regard to the essential core of crime (on this see the Federal
Supreme Court : BVerfGE 45, 289), or in other words, within the narrow
sphere of what has been tradition for a long time. On the other hand,
these approaches let us down where we need their help most, namely, with
regard to decriminalization, new criminalization and also the peripheral
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formula of the indispensable “socioethical minimum” (Jellinek 1908, 45),
the notion that in relation to the criterion of social‘ ethics we are dealing with
a definite, or even only workable, concept proves to be erroneous. For
lack of positivisation the laws of ethics are in large measure subjectiviely

tinged and uncertain.

24.—FEven resort to the concept of legal interest has not been able to
remove uncertainties. Clearly it is the duty of the criminal law to protect
certain legal interests, and in this sense the essence of crime lies in the viola-
tion of a legal interest. But ever since the first attempts to define crime from
the perspective of legal interest (Birnbaum 1834, 155, 176) there has been
resort to modes of justification based on natural law, which are in turn

open to the objections already mentioned.

25.—The importance of these problems has recently become particularly
apparent in the substantiation of supra-individual legal interests in economic
criminal law, for example with regard to so-called “disruption of the econo-
mic order””. Thus there has been the proposition that all those modes of
conduct harmful to the economy should be “designated” as economic crimes
where they “endanger” confidence in the existing economic order as a whole
or in individual economicv institutions so that the system’s existencé and
mode of operation are put at risk (Otto 1980, 399 et seq). However, such
an attempt may become an endless matter and fail to achieve its intended
objective. If we are to take the concept seriously, then bankruptcies,
frequency of economic mismanagement, economic recessions, repeated
tax increases or unemployment will simply have to usher in processes of
criminalization. There is by no means a failure to appreciate that circum-
stances of the kind just mentioned are highly undesirable phenomena as
regards the individual destinies involved as well as from a quite general
point of view. There can obviously be no question of their legitimation.
What is questionable, however, is whether one also ought to regard acts
based on incompetence, on error of judgement and on faulty and fateful
development as being worthy of punishment. Furthermore, there is the
question whether acts of this kind can be prevented by criminalization
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V. Initial approaches to a substaative definition of the concept of crime or to

a solution of the criteria issme

21.—Clarification of the question as to what in particular ought to
be considered a crime and as to why this should be the case and also of the
question of identifying the legal norms to which criminal law sanctions are
to be aftached has been repeatedly attempted from various positions.
Whereas in criminology attention has mainly been focused on a crimino-
logically substantive concept of crime - not least in order simultaneously
to solve the problem of the subject-matter of criminological science -in
criminal law theory the formation and further development of the legal
interest has, in addition to the socioethical concept of crime, mainly served
the purpose of making conduct worthy of punishment amenable to descrip-
tion and to limitation. What links these two approaches is the fact that
they both make use of natural law patterns of argument. There is the
characteristic distinction going back to the scholastics between delictum per
se and delictum mere prohibitum, and this distinction has .been revived by
natural law thinking today. But - to anticipate the result - science is still
far removed from a theoretically or practically convincing conception of
substantive crime definition (Kaiser 1970, 140 ; Roos 1981, 285; Straten-
werth 1982, 56). Accordingly “the problem of what modes of conduct
may be taken as a legitimate subject of criminal legislation has not yet been
solved scientifically” (Roxin 1980, 546; Arzt 1981, 84).
22.—Repeated attempts since Garofalo (1885) to develop a substantive
concept of crime within criminology have failed. Already Garofalo’s
natural crime theory, the “delitto naturale™, and its underlying criterion
of violation of fundamental communal feelings were not able to withstand
- methodological objections. Subsequent anthropological and legal sociolo-
gical attempts were also unable to remove objections of vagueness, uncer-
tainty, arbitrariness and subjectivity.
23.—Corresponding objections relate to the once widespread view
within criminal law theory that crime is wrong-doing which is particularly
reprehensible from a socio-ethical point of view. Even if we limit the wide
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sary to safeguard recognized elementary legal values in society and to at-
tain statutory objectives. Difficult, that is to say particularly delicate,
areas of new criminalization and decriminalization have come to light over
the last decade in relation to, for example, homosexuality, pornography
and incest, abortion, the use of “soft” drugs, petty theft, squatting and
demonstration delinquency, environmental hazards and also the creation
of new economic crimes of exposure to danger (e.g. credit fraud and fraud

relating to tenders).

20.—It is probably ture to say that criminal law can on the whole only
be justified by the exigencies of protecting elementary social norms. Since
the enlightenment compulsory justification has been demanded (Straten-
werth 1982, 55), but it is only since the sixties that this enlightened tradition
seems to have been recalled (Jager 1963: Klug 1963: Kaiser 1970, 117,
with references). From these observations we only have a vague indica-
tion of the yardstick and the factors to which the decision whether pun-
ishment is necessary must be oriented. Changes of view regarding what is
socially harmful can no less be overlooked than the fact that not infre-
quently an instrument mainly envisaged for the lower classes and used in
an attempt to discipline them socially (see Radbruch 1935) is seen in the
traditional concept of crime. Not only resigned insight into the inability
to state lasting rational criteria but also the belief in “scientization” and in
the development of superior systems of control may time and again reani-
mate the thesis that the history of the criminal law is the history of its aboli-
tion (see Radbruch 1927, 542; Luderssen / Sack 1975, 27). Even if at least
during the last hundred years there have been considerable changes in the
substance and the scope of criminalized conduct and if the call for decri-
minalization has become a firm postulate of criminal policy, nevertheless,
there can be no serious aiscussion of abolition or even of significan. limitation

of the criminal law.
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also been the example of the glorification of drug abuse, which the legisla-

ture for a while wished to criminalize.

17.—The process of change in West German, criminal law relating to
sexual offences is illustrated independently of statutory change, by two
decisions of the Federal Supreme Court, one dating from 17 February 1954
(BGHSt 6, 46) and the other from 22 July 1969 (BHSt 23, 40). Whereas
in the earlier decision regarding coitus between fiancés expression is given
to a monistic value rigorism that considers only one form of social cohabita-
tion to be compatible with the moral order, the later decision in the Fanny
Hill judgment signified a breakthrough towards recognition of a legal and
social order based on value pluralism in the field of criminal justice admin‘s-
tration. “Views as to what is harmful to the community in this sense and
as to where the limit of tolerance regarding sexual representations is to be
drawn are dependent on circumstances and are therefore subject to change”
(BGHSt 23, 42). Following a consistent approach the Federal Supreme
Court took this idea further (BGHSt 24, 318) when stating : “According
to the modern view it is not the task of the criminal law to implement a
moral standard for adult citizens in the sexual field but to protect social

order in the community against gross disturbances™ (ibid. p. 319).

18.—As a reason for the change in evaluation there remains only the
lapidary observation that value perceptions have changed. However they
may be ascertained, understood and interpreted - given that we can hardly
speak of firm consensus concerning value convictions in one and the same
society - sociocultural dependence still continues. The inadequacy of the
reason given as well as the considerable scope for criminalization or decri-

minalization again become perceptible.

IV. The issue of the measure and limit of punishability

19.—However persuasive theses assumptions, observations and con-
nexions may appear, they are clearly only capable of partially covering
the problems discussed. The central issue continues to be the question of
the extent to which punishment in substance and form is absolutely neces-
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of social control are available, for example from the law relating to adminis-
trative offences or to professional conduct or from civil, labour or social
welfare law.

15.—The same applies to environmental protection, to the modern
economy and to the protection of economic policy goals through economic
criminal law. Whereas in the field of road traffic a system of norms had
to be fully developed first and brought to the attention of road users, tradi-
tional norms of occupational ethics in the economic field have partly become
outmoded, been forgotten, or become devoid of substance. Consequently,
the law and thus economic criminal law must now start to build a framework
for the development and elaboration of new occupational and economic
norms. When viewed in this light it is understandable that a committee
of the Council of Europe is considering the question of how to combat
economic crime recommended primary elaboration and consolidatien of
occupational ethical norms and subsidiary application of economic criminal

law to implement economic policy g oals (Council of Europe 1981, 9, 40).

16.—Changes in the range of punishable conduct, which have been
particularly noticeable since the war in regard to traffic, economic and
environmental delinquency, seem to tell in favour of the thesis _of the cultural
dependence of the concept of crime (on which see Zipf1 980, 92) - a thesis
already advocated by Hegel (1 921)) However clear this assumption may
be, it still. remains very wide and in need of more concrete elucidation.
It is unable to explain why and in which direction the concept of crime
changes - indeed has to change - in the course of an epoch. Also it fails
to explain why the range of punishable conduct may vary greatly within a
single culture complex. From this view one might conclude that a sing ular
explanation for punishment of certain social conduct in a particular country -
in contradistinction to the concept of crime in neighbouring countries - is
subject to a specially urgent need for substantiation in order to justify a
case of “normative isolation” (see further Klug 1963). An example that
comes to mind here dates from the early sixties when the German legislature
considered criminalizing artificial insemination. More recently there has
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kept within limits (see for example Peters 1959, 1965; Mayer 1962; Baumann
1967; Vogler 1978). Since however there is a dearth of established criteria .
capable of producing consensus regarding new criminalization and decri-
minalization, it is not surprising if we find ourselves faced with differing
formulas for substantiation and with counter trends (on the difficulties
encountered here see Yormbaum 1983). Furthermore, it is accepted that
despite wide agreement and long discussion regarding the need for decri-
minalization the range of punishable conduct has hardly diminished at all
and may even have expanded (see for example Léauté 1978; Skolnick et al.
1979; Roos 1981 with further references). Criticism, motivated mainly
by conflict theory, of the expansion of state control by means of criminal
law norms certainly cannot be endorsed generally, particularly as far the
invocation of Orwellian visions of total surveillance is concerned. Never-
theless, we cannot ignore the fact that the complaint about overcriminaliza-
tion, widely raised during recent decades, has at best brought about a tem-
porary statutory restriction of punishable conduct and by no means a

long-term restriction.

14.—The reasons for this widely appreciated phenomenon have given
cause for dispute. Even if there is still no persuasive theory of criminal-
ization one¢ cannot take the view that only forms of varying distribution
of power within society are reflected in the content and scope of the concept
of crime. The weakening of social norm systems preceding the law, thet
failure of traditionally informal social control and also new social, cultural
needs have made the development of legalization and its preservation by
means of the criminal law necessary. Road traffic law, reinforced by the
criminal law, is indicative of this development. It is not clear how modern
society with its industrialization, urbanization, economic interdependence
and “its fundamental reliance on trust in the system” could manage - at
least temporarily - without the norms and instruments of the criminal law.
Even if one could do without the painful sanctions of the criminal law in
this field this could obviously only apply without general risk in circums-
tances where tangible disciplinary sanctions of other functioning sub-systems
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decriminalizing solutions on a procedural level although they are not
altogether unobjectionable in rechtsstaat terms (sce Kaiser-Meinberg 1984)
Although compulsory investigation and prosecution (legality principle,
for which see Roxin 1982, 63 et seqq). only permit decriminalization in
conformity with statute relevant decriminalizing endeavours are someti-
mes anticipated by years. Alternatively there may be de facto decriminaliza-
tion through prosecutorial reduction of minor criminal offences to adminis-
trat}ve offences (formerly petty misdemeanours under the criminal law)
in the legal evaluation of facts. Mere reference may be made to a recent
example, namely, usury (§§302a Criminal Code, 3, 5 et seq. - Economic
Crimes Act). ‘

12.—The law and the economy may pursue different goals and may
occasionally even take up conflicting positions they nevertheless remain
interdependent.  If during the course of this century there has been a
multiplication of criminal law norms and therefore a considerable increase
in the number of lega! violations becomes more and more likcly whilst the
number of policemen, prosecutors and judges is only growing at a slower
rate, the institutions of crime control will eventually reach the limits of
their capacity. Forms of de facto criminalization - whether by reduction
of an offence to a lower category or through inadequate investigation and
clarification of factual situations or through termination of proceedings -
as well as a possible feedback on willingness within the population to lay
an information and a growing recourse to other sub-systems of social con-
trol are the result. Thus, there may be settlement in terms of civil, labour
and social law (for a critical view see Naucke 1984) or there may be self-
help ranging from private insurance against material damage through to
private justice, private conflict solution and so-called mediation.

II. Overcriminalization and its reasons

13.—There is indeed wide agreement regarding the need for restriction
of the criminal law. There is also no lack of criminal law analyses and
legal policy conceptions of how the range of punishable conduct should be
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was also expressed that the legislature “might just blindly throw down a
bomb carpet of penalities to ward off certain dangers (accidents), so that
fundamentally law-abiding and well-meaning road users who have succum-
bed to human frailty are also affected” (Undeutsch 1966, 206). In the
discussion of these issues in America at the time similar references were
made to “overcriminalization” (Kadish 1967). According to French esti-
mates the number of registered criminal offences including petty misdemea-
nours is said to amount to approximately 22,000 (Léauté 1958, 79). Thus
it is apparent that functionalist and crimino-economic considerations have
in terms of their practical sigﬂificance proved to be no less infleuntial in
the process of criminalization and decriminalization. The view that
excessive punishment blunts the sword of punishment has long been one of
the enduring perceptions of criminal law science and one of the consistent
experiences of legal policy (Mittermaier was already critical in 1819). There
has increasingly been a tendency to speak of the necessarily “fragmentary
character” of criminal laws-though this postulate was originally meant in
a very different sense¢ (on this see Maiwald 1972).

11.—Road traffic and the economy and also the intensification of
international traffic in the wave-like diffusion of drugs have led to new crimi-
nal problems. Indeed they have reminded the police, criminal justice
and legislature of the limits to their control capacities. In view of the
considerable increase in crime the limited capacity of the prosecuting au-
thorities in particular gave rise in the fifties to the question of how the
situation might be brought under control. Thereupon both the concept
of, and the .demand for, decriminalization were born and were in West
Germany at first related to the field of traffic delinquency (see the references
in Kaiser 1970, 344 et seq). Further opportunities for decriminalization
emanated from other fields of sexual, demonstration and drug delinquency
as well as in relatior to juvenile delinquency in general (see Kaiser 1982,
102 et seqq). Waiver of prosecution, permitted by statute (§15 a 1 Criminal
Procedure Code, 34 Juvenile Courts Act,§37 Drugs Act) and termination
of proceedings in petty cases of no public interest enable the application of
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may be stated that a characteristic feature of recent developments in criminal
faw has been the conversion of former petty misdemeanours under the
criminal law to purely administrative offences (Achenbach 1980, 82).

II. Reasons for the change in the concept of crime

9.—As different points of view give rise to innovations - a phenomenon
apparent in almost all fields of legal and crimina! policy - so we also find
that there are many different reasons for the change in the way in which
crime is conceived. Cultural and social changes as well as changes of
awareness and in human attitudes also involve a different evaluation of
conduct deemed worthy of, and requiring, punishment (Merkel already
had something to say on this subject in 1873). New dangers emerging
or penetrating public awareness in the fields of technology, environment,
traffic and the economy stimulate the movement towards ne w criminaliza-
tion. They illustrate changesin the hierarchy of values. On the other hand,
the trend towards decriminalization grows from the lessening of dangers
prevailing hitherto, from the greater attention paid to the citizen’s need for
liberty, from the new definition of morality and law as well as from insight
into the limits to the criminal law’s power of configuration. Concepts
like “victimless crime” and abstract offences of exposure to danger have
occasionally provided the cues for a new definition of limits. In this con-
text attention must particularly be paid to awareness and greater discus-
sion of human rights, on one hand in the form of a individually concei-
ved right of defence against the state (in dubio pro libertate) and on the other
hand in terms of the postulate of equal opportunity in relation to target
groups and those to whom the criminal law is addressed. New criminaliza-
tion accompanied by technological changes and affecting the fields of road
traffic, environment and the economy has realistically brought groups
traditionally largely immune to criminal justice (so-called normal citizen)
within the range of the criminal law.

lO.-—Duripg the discussion of traffic law issues in the sixties the fear
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punishable conduct moved to the forefront (see the references in Kaisdr
1970, 117, note 571). In more recent times abortion, family and sexual
offences on the one hand and state security and demonstration offences
on the other have mainly been the subject of legal policy arguments
regarding the scope of criminalization. Drug, traffic and economic delin-
quency and also shoplifting signify further fields of discussion and movement
as regards the concept of crime. Furthermore, the criminality of self-
inflicted wouﬁding and of suicide is also the subject of discussion.

7.—Representative opinion polls involving more than 10.000 people
in the Federal Republic of Germany and conducted during the summer of
- 1984 indicate that most people are inclined to show understanding where a
doctor commits euthanasia at a patient’s request. 73 per cent of those
interviewed replied megatively to the question whether a doctor ought to
be punished where he does not revive his patient at the latter’s request.
Altogether 67 per cent were against punishment where a doctor procures
a fatal medicine for his patient, and 66 per cent were even against pun-
ishment where the doctor administers the fatal medicine himself (Frank-
furter Allgesmene Zeitung no, 242 of 26 October 1974).

8.—As we see, these problems are continuously topical (see Roxin 1980,
545). It is thus not surprising that European, indeed world-wide, discus-
sion concerning criminalization and decriminalization - although partly
going back some time - has only over roughly the last 15 years taken on a
concentrated, intensified and sometimes almost hectic form (see Schur
1965, 1973; Suzuki 1978; Vogler 1978; Skolnick et al., 1979; Council of
Burope 1980; Richards 1982; Arzt 1981; Roos 1981; Vormbaum 1983;
Naucke 1984 with the references given). Since criminal law norms stig-
matize certain conduct as well as the persons to whom they apply, i.e. they
are associated with negative consequences, it scems understandable that
“psychoanalytical” scapegoat theory, the labeling approach and conflict
theory have been particularly critical of criminalization and have favoured
decriminalization, if not even the actual “abolition of criminal law” (see
Steinert 1984, with references to so-called abolitionism). In any event it
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references in Jescheck 1978, 103 et seqq. and Schmidhauser 1982, 28). Von
Liszf’s assumption that the statutory penal norm is the citizen’s magna
charta (1893) is founded on this principle. Whether and to what extent
penal norms are genuinely taken seriously and actually implemented — in-
deed why they are necessary at all, why they are created and why they be-
come superfluous again — on these issues, however, the principle has no-

thing to say.

4.—But our topic in particular is one that calls for an examination of
these questions. The problems involved concern changes relating to
conduct deemed punishable by legislature and criminal justice administra-
tion as well as the reasons for these changes and their repercussion on the
validity of legal norms. The number of law-breakers, their distribution
and thus the extent and structure of crime are not least influenced by such
processes and their outcomes. They also determine the fate of a large

number of people.

5.—Although the police and also a private person - as victim, private
prosecutor, witness of informant - are involved in these processes insofar
as by their conduct they at least contribute towards criminalization or
decriminalization in fact, the y are nevertheless in legal terms not endowed
with a power of definition. Hence they cannot decide authoritatively and
conclusively whether and to what extent a person’s conduct is to be regarded
as criminal or not. Their activities are mainly founded on, and occur
within the framework of, existing law. Conequently they are filtered,
examined and evaluated by public prosecutors and courts as the competent

organs of control.

6—Although human society has always experienced changes as regards
conduct deemed punishable, it is only since the emergence of a rational
criminal policy that there has been conscions and scientific reflection on
the matter. Originally here were only a few groups of crimes, for example
sorcery and witcheraft, which provoked criticism. Gradually, however, .
the legislator’s duty and onus of justification regarding the whole field of
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RECENT DEVELOPMENTS IN CRIMINALIZATION AND DECRI-
MINALIZATION IN WEST GERMAN PENAL POLICY*

by
Gunther KASER, Freiburg, West Germany

1. Initial approaches

1.—Penal policy refers to the social protection anchored in the crimi-
nal law. Definition, control and prevention of crime give concrete shape
to the field of policy in accordance with legal policy principles as impera-
tives to act. Since no known system of social control through the criminal
law can fully satisfy us when seen in terms of the incidence of crime and its
harmful side effects and consequences, emphasis in penal policy has alawys
been placed on renewal of the criminal law as well as on reform of the ad-
ministration of criminal justice and of the sanctions system. This approach
is based on the expectation that through rational discussion and structuring

we may advance towards optimum solutions to penal policy problems.

2.—Since criminal law policy has probably always been conceived as
being committed to justice and social protection (see the prologue to
Charles V’s Constitutio criminalis Carolina of 1532) - however punishment
may be justified theoretically and whatever the effect justification may
have on political motivation — we find in addition to the continuity of cri-
minal law policy goals components of change. Adaptation to new needs,
however, not infrequently constitutes nothing more than a mere change
of accent or shift of emphasis, for radical statutory changes have to be

implemented in practice if the y are to mould reality.
" 3.—The principle nullum crimen sine lege, which means that there

can be no crime without a statutory basis (v. Feuerbach 1801), has long

been a recognized principle of the criminal policy of a rechtsstaat (see the

* Text of the lecture delivered at the Société Egyptienne d'Economie
Politique, de Statistique et de Législation on 14th March 1885
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employing labor.Conditions of product standards required by the government
and Egyptian cooperatives to help the rural non-farm enterprise in market-
ing its products such as the diary products standards in the Egyptian rural
areas (4). The above policies, althoug h they are recommended, may work
in the opposite direction against creating and developing these enterprises.
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that this policy is against the rural non-farm activities. The Egyptian
study about Egypt (Hansen and Nashashilu, 1975) stated that in the Egyptian
cotton weaving industry the average monthly wages in the public sector are
double those in the private sector, where the average yearly man-hours are
greater (5). This may be justified, to some extent, by the greater skills
necessary for the technological sophistication of the public sector. Although
these enterprises in the private sector are not necessary in the small-scale
class, and at the same time are not necessary in rural areas, this information
gives an idea about the difference in the wage rate between the public sec-
tor enterprises and the private sector enterprises in the rural area, mostly

small-scale enterprises.

B.2.3. The Customs Policy

The Egyptian rural small-scale industry does not have the same advan-
tages which the large-scale industries have, since most of the former industries
are not recognized by the Egyptian law, and the Egyptian legislators arer
not aware about their activity, and does not pay enough attention to it (8).
So these industries do not have the same concessions or even total waiver
of import quotas on capital goods or raw materials when, such advantages
are offeréd for industrial development. At the same time, this import often
by individual effort may be taxed as high as intermediate or consumer goods
in tariff schedules.

B.2.4. Other Obstacles

There are some other obstacles in the way of creating or developing
the rural non-farm activities. Such things are some policies which are not
necessarily harmful for the Egyptian rural non-farm activity if the role
of these policies take into account sufficiently the realities facing such firms.
These policies such as the labor social insurance, against the injury, sick-
ness, and even retirement, which the Egyptian law requires for any firm
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rural non-farm establishments are tied to the public firms by permanent

contracts and operate under tight supervision with fixed prices (4).

That helps in developing those industries and assures their owner about

the future demand for the product of their enterprises.

B.1.3. New Financial Branch

Recently, in February 1980, the Egyptian Local Administration Minis-
try decided to allocate § 12 million in a new financial organization, as a loan
from the USA, to finance the rural small-scale projects. The first area
to receive financial assistance was Geta village in Sharkia Governorate.
The main aim of this organization is to encourage some successful rural

non-farm activities (3).

B.2. Policies which Have Negative Impacts On the Rural Non-Farm

Activities
B.2.1. The Credit System

The Egyptian banks have extended loans to cover only the large-scale
industry by their credit services. These banks try to avoid being involved
in rural non-farm activity, which do not keep accurate records, and involve
more lending cost and may appear to involve higher risks (8). At the
same time most of these banks are located in urban areas, so it is not easy
to support the rural non-farm activities with loans and experience (4).
This situation creates a financial problem which forced the rural nor-farm
activities to borrow capital at high interest rates and/or limit their scale
of production. The agricultural cooperatives in the Egyptian village of-

fered a little assistance in this matter in some villages.

B.2.2, The Wage Policy

The Egyptian minimum wages policy has tended to cause greater capital
intensity in urban areas and a greater rural-to-urban migration, which means
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policies generally have been strongly negative for the non-farm sector, and
some of these policies pertaining to the séctor have been given little consi-
deration. At the same time, the Egyptian policy, which guarantees a job
for each graduate of college or high school in government and public sector
solved the unemployment problem from the individuals’ point of view,
although the problem still exists. This policy has killed the individual
incentive for those who would try to bear the risk and establish a small-

scale industry to invest their capital and/or their managerial ability.

In the next protion of this paper, specific issues will be raised with
respect to the major policy variables that influence rural non-farm activi-
ties through large-scale industry. Some policies in favor of rural non-farm
activity will be discussed first, followed by a discussion of others against

them.

B.l. DPolicies in Favor of Rural Non-Farm Activities

Policies in favor of rural non-farm activity include such policies as tax

incentives, business contracting, and new financial branches.

B.1.1. Some Tax Incentives

Some Egyptian tax regulations exempt some rural non-farm activities
from income tax for a period of time, 5 - 7 years, at the beginning as an
inducement for creating the small-scale industry. Also, there are some
exemptions of some taxes depending upon the kind of industry (7). At
the same timie, a lot of the rural enterprises pay no tax at all since it is not
easy for the government to reach them in the rural areas, most of them do

not keep any records, or their records are in very general form.

B.1.2. Contracting Between Small and Large-Scale Industries

The demand of some Egyptian rural non-farm activities is due to the
~ contracting between the large and small-scale industries. In Egypt some
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A.2.2. The Casual Labor Activity

As a result of labor_surplus in some Egyptian rural areas and the labor
shortage in some others, the Egyptian policy tends to move some casual
labor (TARAHEL) from area to another. The Egyptian law protects this
activity and requires a reasonable minimum wage rate for the labor and
insures them. This policy is sound in developing the Egyptian agriculture
and at the same time it represents another alternative for the rural non-
farm activities to solve the unemployment problems. Such policy should
take into consideration the trade-off between the casual labor activity and
the rural non-farm activities. To do so, some micro and macro economic

analysis research should be conducted.

A.2.3. Vegetable Production

In some Egyptian rural areas, the Ministry of Agriculture has released
the crop rotation and allowed the farmers to grow vegetable crops to sup-
port the urban area with vegetables. Since this type of agricultural produc-
tion requires more labor time and achieves more net income, it is considered
to be another alternative for rural non-farm activities to solve the unem-

ployment and low income problems (6).

A.2.4. The Soil Conservation Regulations
The new Egyptian regulation of soil conservation prohibits using the
clay soil in the manufacture of construction stones or any artisan output
such as statues, plates, etc. That eliminated some non-farm activities

in the Egyptian rural area (4).

B. POLICIES AFFECTING THE RURAL NON-FARM ACTIVITIES
THROUGH LARGE-SCALE ENTERPRISES

During the last twenty five years, the Egyptian economic policies were,
similar to the Soviet Union policies, generally biased in favor of large,
mostly urban, capital-intensive activities. The consequences of these

—25 —



128 L'EGYPTE CONTEMPORAINE

A.1.5. The Industrial Education

In 1943, the Egyptian Min.istry of Education started to establish hun-
dreds of schools for rural small-scale industry education in some Egyptian
villages to create a new generation who are able to develop these industries
in the rural areas. These schools’ programs were different from area to
area depending upon the kind of industry which should be developed or
even be created (4). ”

A.2. Policies Have Negative Impact On Rural Non-Farm Activities

There are some other policies which have negative impact on the
Egyptian rural non-farm activities such as labor movement, the casual labor
activity, releasing some production restrictions, and the soil conservation
regulations. These policies will be discussed in this portion of the paper.

A.2.1. The Moving of the Egyptian Agricultural Labor to the Arabian
Countries

Due to the Egyptian responsibility, as the metropolis of the Arabian
countries, Egypt supports these countries with exports and labor in all of
their economic sectors to help develop them. For instance, in the last
agreement between Egypt and Iraq, Egypt has agreed to immigrate half
a million people in agricultural labor to reclaim some areas in this country.
Also as a result of the higher wage rate in the Arabian countries related to
the Egyptian rate, the Egyptian Government has allowed the agricultural
labor who were attracted to go to these countries, to work there for a period
of time. Consequently, a shortage in the agricultural labor has appeared
in some areas, and in other areas there is just enough labor for farm work.
Hence, the rural non-farm firms in these areas do not find enough rural
labor to be developed or even be created (8).
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A.l. Policies in Favor of Rural Nom-Farm Activities

The agricultural policies and programs which will be discussed in this
matter are related to agricultural cooperatives, agricultural mechanization,
fand reclamation, modernization of the village, and ‘industrial education.

A.1.1. The Agricultural Cooperative Activities

Some Egyptian agricultural cooperatives played an important role in
developing some small-scale industries in some Egyptian villages. These
cooperatives have supported these industries with loans and have helped
in advertising their output and marketing it (1).

A.1.2. Mechanization of Egyptian Agriculture

Although the agricultural mechanization eliminated some rural small-
scale industries which manufacture the simple farmer tools, the agricultural
mechanization created a surplus in rural labor which can be employed in
the rural non-farm activities by lowering the wage rafe to less than it was

before mechanizing agriculture (4).

A.1.3. Land Reclamation
The land reclamation in some Egyptian areas requires establishing
some small-scale industries to change the form of the agricultural output,
such as, dates to be some kind of food (AGWA), and crushing of olives to
produce olive oil. Also it requires some small industries for some simple
farmer tools. The Egyptian Ministry of Agriculture supports these indus-
tries with credit and other assistance through agricultura! cooperatives and

organizations (4).

A.14. The Modernization of the Egyptian Village

The electrification of the village opened the door for electrification
of some rural small-scale industries and increased their efficiency. Also,
establishing new highways, roads and streets helped these industries to
transfer their inputs and to market their products (7).
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The crop flows to small-scale processing industries are an example
of the backward linkages from rural non-farm activities to agriculture.
The forward production linkages are from rural non-farm enterprises to
large-scale industry, where these enterprises provide intermediate or capital
goods to large-scale industry. The backward production linkage is from
small-scale, rural non-farm activities to large-scale industry where small-
rural non-farm enterprises purchase their intermediate inputs from larger
firms (2). .

This paper will present a brief discussion with respect to the major
policy attitudes that influenced the Egyptian rural non-farm activities during
the last quarter century, after the Egyptian Revolution in 1952. Policies
affecting the rural non-farm activities through agriculture will be discussed
first, followed by a discussion of some other policies affecting the rural non-
farm activities through large-scale industry.

A. POLICIES AFFECTING THE RURAL NON-
FARM ACTIVITIES THROUGH AGRICULTURE

The lower income rural households have a somewhat higher income
elasticity of demand for rural non-farm activities than do the higher income
rural households (2). Consequently, the Egyptian policies and programs
designed to benefit the Egyptian majority, which are the small-scale, low
income farmers, are likely to generate a large demand for the Egyptian
rural non-farm activities and services. These differential effects on rural
non-farm activities must be recognized when desiguiné Egyptian agricultural
policies.

Egyptian policy affecting the rural non-farm activities through agri-
cutlure is often difficult to ascertain and fre quently its direction is not clear-
cut or self-evident. Some policies have worked in the positive direction
while others have worked in the opposite direction.



THE EGYPTIAN POLICY AFFECTS RURAL NON-FARM ACTIVITY

By
AMIN ABD EL-AZIZ MONTASER*®
INTRODUCTION

The policy environment plays an important role in affecting the opera-
tion of rural non-farm activities. An analysis of this policy is consequently
an important ingredient in the formulation of specific projects and programs
This policy analysis must take into consideration not only economic, but
political considerations as well. Such an analysis would answer the ques-
tion of how the existing policies affect the viability of various rural non-
farm projects. At the same time it gives a clear idea about the potential
efficacy of various policy changes(2)!".

Although a sectoral interaction analysis is not the interest of this sub-
ject to explain the Egyptian policy toward the rural non-farm sector, it
is useful to explain briefly the relation between this sector and others,
particularly the agricultural and large-scale industrial sectors. This rela-
tion is forward and backward linkages.(’Regarding the forward linkages
from rural non-farm activities Lo agriculture, the empirical studies indicate
that rurally produced agricultural inputs are particularly important where

traditional intermediate agricultural technologies are utilized(2).

* Assistant Professor (Lecturer) Department of Agricultural Economics,
Al Azhar University, Cairo. Ph. D. in Agricultural Economics, Mississippi
State University. ’

(1) The number in brackets refers to literature citeol in the biblio-
graphy.

(2) The forward linkage is from the rural non-farm sector, where
rural non-farm outputs serve as inputs to the other sector, and the
backward linkage is from the rural non.farm sector, where this sector
provides a demand for the output of other sectors.
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New York Convention became exclusively applicable. This system does
not and cannot pbcsibly exclude arbitration abroad in cases where the subjert
matter falls originally within the exclusive jurisdiction of the domestic courts
(Ibid., pp. 415 and 422). In other words, the requirements of both Article
298 and Acrticle 299 of the existing Egyptian Code of Procedure are no longer
applicable with regard to arbitrations conducted abroad, by virtue of Article
301,which explicitly confirms the supremacy of the treaties, either previously
adhered to or to be ratified in the future (Ibid., pp. 416, 422-423).

For all these reasons, the normal legitimate expectation is that the
Cour de Cassation will confirm its decision of April 1956, rendered under
the old Code of Procedure (replaced by a new one in 1968) whenever the
opportunity arises. At that time, the ambivalent situation created as a
result of Professor Abou El Wafa’s doctrinal point of view can be completely

eliminated.

In light of the hereinabove mentioned. developments, it seems ap-
propriate to put forth the following question “en guise de conclusion’ :
Regarding the restoration of full faith and credit by the international com-
munity in the Bgyptian legal system as it concerns international commercial
arbitration, can it wait to be achieved, following the Italian model, through
judicial principles established by the Cour de Cassation, or, as was done in
France (by the issuing of the Decree of May 12, 1981), does it need an

energetic, prompt legislative action ?
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be considered as having adhered to Article 12 of said rules
which gives the Court of Arbitration the power to fix the place

of arbitration when it is not agreed upon by the parties.

In her recent book. - Professor Samia Rashed expressed her approval

of this award, emphasizing the following points :

(1) The exclusive character of judicial competence in certain fields
of legal activity has nothing to do with the issue of arbitrability. The subject
matter of arbitration is not to adjudicate domestic jurisdiction and weither
that jurisdiction is mandatory or not; rather, an arbitration concerns a
given contractual or non contractual relationship. According to Article
2 of the New York Convention, arbitrability has to be determined as a
function of this relationship (Arbitration in Private International Relations.

op cit.,, p. 414).

(2) The place of arbitration is an external factor irrelevart with regard
to the nature of the disputed matter. Consequently, it cannot be taken
into consideration with regard to the arbitrability issue, since the same
matter cannot be arbitrable within the country and non-arbitrable abroad
(Ibid., p. 414)

(3) The question of the international jurisdiction of the domestic courts,
whether exclusive or cumulative, is completely irrelevant to the existence
of an arbitrable dispute capable of being settled by the interested parties
out of court in implementation of Article 510(4) of the Procedures Code
and Article 551 of the Civil Code (Ibid., p. 45).

(4) The condition provided for in Article 298(A) of the Procedures
Code, which requires that “Egyptian courts are not competent with regard
to the adjudicated dispute” in order to enforce a foreign judgment, has to
be considered as totally abrogated together with the other conditions enu-
merated in Article 298 by the mere fact that Egypt ratified the New York

Convention. Consequently, the international legal system created by the
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Whereas the validity of an Arbitration Clause is recogni-
zed by the Egyptian Civil and Commercial Procedure Code
(Art. 501) if it does not relate to matters that cannot be
subject to an out of Court Settlement.

Whereas such matters are defined by Art. 551 of the
Egyptian Civil Code as those in Connection with personal

status or public order.

Whereas the present dispute has arisen from the performance
of a Contracting Agreement between two commercial companies
and therefore it has no connection of any kind with either

the personal status or the public policy’s matters.

Whereas Egypt and France are parties to the New York
Convention of June 10, 1958 on the recognition and execution

of foreign arbitral awards.

Whereas Article 2 of said Convention recognizes the
validity of an arbitration clause giving jurisdiction to an arbitral
tribunal located in the territory of a state other than the one
in which the execution of the award is to be requested.

Whereas Article 3 of the New York Convention states
that each contracting state will recognize the authority and
grant the execution of any arbitral award rendered in the ter-

ritory of another state.

Whereas Article 301 of the Egyptian Civil and Commereial
Procedure Code states that the rules governing the execution
of Foreign Judgments and arbitral awards may not affect the
provisions of International Treaties between Egypt and the

other countries.

Whereas the parties by agreeing to have their dispute
settled under the rules of the ICC Court of Arbitration are to
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