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Aubry & Rau, Droit Civil Francais, 6e éd., t. VI, Paris 1951, Librairies
Techniques «Juris-Classeurs», p. 461.
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Henri Capitant, Sur PAbus des Droits, Revue Trimestrielle de Drcflt )Cl-
vil 1928, p. 365 (370 ss.); Ambroise Colin et Henri Capitant, Cours KElé-

mentaire de Droit Civil Francais, 10e é&d. par Julliot de la Morandiére,
t. II, Paris 1948, Dalloz, no. 322-328 p. 232 - 241,
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A. Sourdat, Traité Général de la Responsabilité, t. I, Se &d., Paris 1902,
Marchal et Billard, no. 440 bis p. 549; René Demogue, Traité des Obliga-
tions en Général, t. IV, Paris 1924, Rousseau, no. 686 p. 373; Henri et
Léon Mazeaud, Traité Théorique et Pratique de la Responsabilité Civile
Délictuelle et Contractuelle, t. I, 4e d., Paris 1948, Sirey, no. 576 p. 539;
René Savatier, Cours de Droit Civil, t. II, 2e é&d., Paris 1949, L.G.D.J.,
no. 239 p. 116; Ch. Beudant, Cours de Droit Civii Francais, 2e éd., par
Robert Beudant et Paul Lerebourg-Pigeonniére, t. IX bis, Les Contrats
et les Obligations, III, avec René Rodiére, Paris 1852, Rousseau, no. 1437
p. 71-72; Marty et P. Raynaud, Droit Civil, t. I, Parig 1856, Sirey, no.
170 p. 281; Henri, Léon et Jean Mazeaud, Lecons de DroiF Civil, t. I,
Paris 1955, Montchrestien, no. 50 p. 74, t. II, (1956), no. 457 p. 392;
Henri Lalou, Traité Pratique de la Responsabilité Civile, 6e éd., par Pier-
re Azard, Paris 1962, Dalloz, no. 867 ss. p. 509 ss.
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G. Morin, Le sens de I'évolutipn contemporaine du droit de propriété, in :
Le Droit Privé Frangais au Milieu du XXe Siécle, Etudes Ripert, Paris
1950, t. IT, L.G.D.J., p. 3 ss.; Henri Batiffol, Le Déclin du Droit, examen
critique, in : Arnchives de Philosophie du Droit, no. 8 (1963), Paris, Sirey,
p- 43, spéc., p. 53 - 54.
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Philippe Malaurie, La jurisprudence combattue par la loi, in : Mélanges
offerts & René Savatier, Paris 1965, Dalloz, p. 603 (617-619).
TeaV e B ()
Soc. ler mars 1961, D. 1961, J.,, p. 420 col. I : «Attendu que si, sauf faute
lourde imputable au salarié, le contrat de travail n’'est pas rompu par
Yexercice du droit de gradve, lequel tend & modifier ou & améliorer les
conditions de travail, la reconnaissance de ce droit ne pourrait avoir
pour congégquence d'exclure les limitations qul doivent luil é&tre apportées
comme & tout autre droit, en vue d’en éviter un usage abugifs.
soc. 4 mal 1956, D. 1956, J., 487 : «que si la loi et le préambule de la
Constitution ont donné aux salariés le droit de recourir i la grédve pour
défendre leurs intéréts professionnels, ce droit est détourné de sa destl-
nafion mormale et la grdve devient illicite lorsqu’elle s'immisce dans l'e-
xercice des actes réservés & la puissance publique, faussant ainsi le jeu
des institutions constitutionnelless.
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(. Baudry-Lacantinerie et Albert Wahl, Traité théorique et pratique de

Droit Civil, Du Confrat de Louage, 3e &d., 1907, Sirey, t. IL 2e partle,
no. 3618 p. 937; Ch. Lyon-Caen et L. Renault, Traité de Droit Commer-
cial. 5e éd., t. III, Paris 1923, L.G.D.J. no. 626 bis p. 600 ss.; R. Demogue,
Traité des Obligations en Général, Sources, t. V, Paris 1925, Rousseau,
no. 1165 p. 426 -427; Paul Esmein, Les Clauses de Non-Responsabilité,
fn : Revue Trimestrielle de Droit Civil 1926, p- 3813 ss., spée. p. 339;
H. Mazeaud, Responsabilité Délictuelle et Responsabilité Contractuelle,
in : Rev. Trim. Dr. Civ. 1929, p. 551 (660); Paul Durand, Des Conven-
tions d’Irresponsabilité, theése, Parig 1931, Juris-Classeurs HEditions God-
de 1932, no. 159 s. p. 415 s.; Henri Mazeaud, La KResponsabilité dans les
Transports, Rapport au ler Congrés International de Y'Association Henri
Capitant pour la Culture Juridigue Frangaise, Paris 1939, p. 333 (350);
Maurice Lemoine, Traité de Droif Aérien, Paris 1947, Sirey, no. 687 p. 476;
Henri et L€on Mazeaud, Traité de la Responsabilité, 4e é&d., t. III, no.
2547 p. 686; Georges Ripert, Droit Maritime, t. II, 4e é&d., Paris 1950,
no. 1730 p. 620; Lalou, Traité de la Responsabilité, 6e &d., no. 567 p. 392;
Paul Esmein, Méditations sur les conventions d’irresponsabilité au ecas
de dommage cansé & la persomne, in : Meélanges Savatier, Paris 1965,
Dalloz, p. 271 ss.
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Jean Escarra, Edouard Escarra et Jean Rault, Traité Théorique et
Pratique de Droit Commercial, Les Contrats Commerciaux, t. I, par
Jean Hémard, Paris 1955, Sirey, no. 912 p. 274.
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Guy Fraikin, Traité de la Responsabilité du Transporteur Maritime, ey
Paris 1957, L.G.D.J.,, no. 177 ss, p. 175 ss.
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Jakques Déjardin, La prorogation des baux d'aprés les lois de Ia
guerre, in : Rev. Trim. Dr. Civ. 1821, p. 57 ss.; R. Morel, Le contrat
imposé, in : Le Droit Privé Francais au milleu du XXe Slacle, Etudes
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Sobhy Khalil, Le Dirigisme Economique et les Contrats, thése, ( =Bib-
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1932, Mohr, p. 95; Eugen Ehrlich, Die Juristische Yogik, Tibingen 1918,
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<« Vu lart. 1384 alin. ler c. civ.; — Attendu que la présomption de
faute établie par cet article & I'encontre de celui qui a sous sa garde
la chose mobilidre inanimée qui a causé un dommage a autrui ne peut
8tre détruite que par la preuve d'un cas fortuit ou de force majeure ou
d'une cause étrangére qui ne lui soit pas imputable; qu’il ne auffit pas
de prouver qu'il n’a commis aucune faute ou que la cause du fait dom-
mageable est demeurée inconnue ».
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contrat ne ragle pas la question de responsabilité ».
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« Vu Yart. 1384 alin. ler ec. eciv.; — Attendu que la présomption de
responsabiligé établie par cet article 4 l'enconire de celui qui a sous sa
garde la chose inanimée qui a causé un dommage & autrui ne peut étre
détruite que par la preuve d'un cas fortuit ou de force majeure ou d’une
cause étrangére qui ne lui soit pas imputable; qu'il ne suffit pas de
prouver qu'il n’a commis aucune faute ou que la cause du fait dom-

mageable est demeurée inconnue »
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René Rodiére, Sur la présomption de responsabilité
du fait des choses inanimées, in : Etudes Ripert, t. II, Paris 1950, L.G.D.J.,
p. 188 ( nmo. 19 p. 206 ).
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p. 1139; Koenige, Handelsgesetzbuch, 4. Aufl, Bd. I, Berlin 1936, Weid
man, Anm. 1 zu § 425 p. 273; Koffka-Bodenstein-Koffka, Luftverkehrsge-
setz und Warschauerabkommen, Berlin 1937, Verlag fir Sozialpolitik,
Wirtschaft und Statistik, p. 131; Hans-Jirgens Abraham, Der Luftbefor-
derungsvertrag, Stuttgart 1955, Enke, p. 6, ders.,, Die Grade des Ver-
schuldens des Luftfrachtfithrers, in : IV Zeitschrift fiir Luftrecht 1955
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Enneccerus-Lehmann, Schuldverhiltnisse, 14. Aufl, Tilbingen 1954,
Mohr, p. 228; — Ernst Zitelmann, Nichterfiillung und Schlechterfiillung,
in : Festgabe fiir Kriiger, Berlin 1911, Weldmannsche Buchhandlung,
p. 279; Franz Leonhard, Allgemeines Schuldrecht des BGB, Miinchen und
Leipzig 1929, Duncker und Humblot, p. 542; Paul Oertmann, Biirgerliches
Gesetzbuch, Bd. II, 5. Aufl, Berlin 1928, Heymann, Bem. III zu § 280
180; Heinrich Titze, Schuldverhiltnisse, 4. Aufl., Berlin 1948, Springer,
. 97; Justus Hedemann, Schuldrecht, 3. Aufl, Berlin 1949, de Gruyter,
115; Arwed Blomeyer, Allgemeines Schuldrecht, Berlin 1953, Vahlen,
. 176; Karl Larenz, Schuldrecht, Bd. I, Miinchen und Berlin 1953, Beck,
207; Palandt-Danckelmann, BGB, 17. Aufl, Miinchen und Berlin 1957,
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«... Jede schuldhafte Leistungsstérung begriindet eine Pflichtverlet-
zung. Diese in Rechtslehre und Rechtsprechung allgemein anerkannte
Rechtssatz ist auch ohne ausdriicklichen Ausspruch als Gesetzesinhalt
anzusehen; er ergibt sich zumindest aus der rechtsihnlichen Anwendung
der Bestimmungen iiber die Folgen der verschuldeten Unmdglichkeit und
des Verzuges (vgl. §§ 280, 286, 325, 326 BGB).
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Hermann Staub, Die Positiven
Vertragsverlotzungen (1902), Berlin 1904, Guttentag.
coaull Bl FER '
Heinrich Stoll, Vertrag und Unrecht, 3. Aufi, von Wil
helm Felgentraeger, Tlbingen 1943, Mohr, p. 175; Walter Erman, Hand-
kommentar zum Biirgerlichen Gesetzbuch, Mlnster Westf. 1952, Aschen-
dorf, Bem. 7 b zu § 276; Blomeyer, op. cit, p. 175; Palandt-Danckelmann,
17. Aufl, Bem. 7 ¢ zu § 276; Larenz, Methodenlehre der Rechtswissen-
schaft, p. 281. ]
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Stoll, Abschied von der Lehre von der positiven Vertragsver- yyg)
letzang, in : Archiv filr die clvilistische Praxis, Bd. 136, p. 257 (287 ss.)
ders., Die Lehre von den Leistungsstérungen (—Schriften der Akademie
fiir Deutsches Recht), Tilbingen 1936, Mohr, p. 10, p. 27 ss.
Schlegelberger — Vogels — Weltnauer, Biirgerliches Gesetzbuch, Bd.
I, Berlin 1939, Vahlen, Vorbem. 4 vor § 275; Staudinger-Weber, Blirger-
liches Gesetzbuch, 10. Aufl, Bd, II, Einleitung, no. 475 ss.; Joseph Esser,
Lebhrbuch des Schuldrechts, Karlsruhe 1949, Miiller, p. 134; Hedemann,
op. cit,, p. 94 sa.; Erman, op. cit., Vorbem. vor § 275 p. 332; Erich Molitor,
Schuldrecht, Allgemeiner Teil, 4 Aufl, Miinchen und Berlin 1955, Beck,
p.- 51; Palandt-Danckelmann, 17. Aufl., Vorbem. vor § 275; Larenz,
Methodenlehre der Rechtswissenschatt, p. 281,
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A, Manigk, Savigny und der Modernismus im Recht, Berlin (y¢y)
1914, Vahlen, p. 230-231; ders., Interessenjurisprudenz, in : Handwdirter-
buch der Rechtswissenschaft, von Stier-Somlo und Elfter, Berlin und
Leipzig 1928, de Gruyter, Bd. IO, p. 309 (314 kol. 1); Rudolf Stammler,
Theorie der Rechtswissenschaft, 2. Aufl, Halle 1923, Buchhandlung des
Waisenhauses, p. 447; Arthur Baumgarten, Rechtsphilosophie, Miinchen und
Berlin 1929, Oldenburg, p. 18; Isay, in : 137 Archiv flir die civilistische
Praxis 1933, p. 39; Renato Treves, Il metodo teleologico mnella filosofia e
nella scienza del diritto, in : XIII Rivista Internazionale di Filosofia del
Diritto 1933, p. 545 (554-555); Giuseppe Bettiol, Guirisprudenza degli
interessi e diritto pemale, in : X Rivista Italiana di Diritto Penale 1938,
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p. 385 (394); Wilhelm Sauer, Juristische Methodenlehre, Stuttgart 1940,
Enke, p. 590; Antonio Hernandez-Gil, Metodologia del Derecho, Madrid
1945, Editorial Revista de Derecho Privado, p. 284 ss.; Giuseppe Bettiol,
Diritto Penale, Parte Generale, Palermo 1945, Priulla, p. 40; Rodolfo
Sacco, Il Concetto di Interpretazione del Diritte, Torino 1947, Giappichelli,
p. 46; Francesco Olgiati, I1 Concetto di Giuridicita nella Scienza del Diritto
2a ed., Milano 1950, Societd Editrice « Vita e Pensiero », p. 419; Luigi
Caiani, I Giudizi di Valore nell Interpretazione Giuridica, Padova 1954,
Cedam, p. 64 note.
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tir das Gemeine Beste».
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Staudinger-Seufert, Kommentar zum BGB, Bd. II :
Teil T, 11. Aufl, Berlin 1956, Schweitzer, Vorbem. 1 ss. vor § 903 p. 348
ss.; RGRK, BGB, 11. Aufl, Bd. III, Teil I, Berlin 1959, de Gruyter, Anm.
1, 2, 3, vor §903 p. 299 - 300 - 301.

— VY —



CIV () A8 AN Aail g Al gellt — Byt gusil @y
sl dals dpas 107 A Laasyl Aall (e codye 23y
e agis adlal) (Ll e dsis of 5510 jaan Syt el
Sall i 3 dolasyl ASall cas . dal Ayt glaldt Ll o o
S awm s ¢ 8aa e A1) hen cuea A AU 6 5 o
oo Ll boajas A Taaa Loggdia cunnayy ¢ AN (e (6 e 530
o ren) pailall (LT st ldl o

oot 2en 331 A (k3 dgpazll 5 all e L.L.Ju;m 130 o

po it oadtall Ly aany AKI aede a2y ¢ Leleall pllall

3 aall Ak o) Ui s ¢ (Yoh) agang oy pde dlanby R ea deal
(1) palall <A 6 K dilly daal il M) dals

Rechtsmissbrauch sall Jleaioal 2:lat 40 «lly 3 caal o 159
unzulissige Rechtsausiibung aall PUUUR TR SPS 2% L B
Al ) Al eaa 5K B dolmd SUAY) sl Gee! Ll
aall Jheanaal 3 Gl e paialt aall 21T Sl cunsy ¢ (O YEY
eflall LG 0 angs AL L U slaall Wiy Jaag ¢ (V)
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Der Verstoss gegen den Gleichheitssatz kennzeichnet die Enteignung.
Gerade um Ihn wieder auszugleichen fordert die Enteignung eine dlesen
Ausgleich gewiihrleistende Entschidigung des Enteigneten, wihrend die
alle gleich treffende allgemeine inhaltliche Begrenzung des Eigentums
keine Entschidigung forderts.

RGRK, BGB, Bd III Teil I, Anm. 5 vor §903 p. 301; Gustav Rad- (v

bruch, Rechtsphilosophie, 5. Aufl., von Erik Wolf, Stuttgart 1956, Koehler,
P. 242; Enneccerus-Kipp-Wolff, Lehrbuch des Biirgerlichen Rechts, Bd.
III, von Martin Wolff und Ludwig Raiser, 10 Aufl.,, Tibjngen 1957, Mohr

p. 172-174.
cWo e ¥oa ¢ Gl ¢y, Sy ep ekt (Y0
Staudinger-Weber, BGB, 10. Aufl, Anm. 483 zu §242 p. 317. (t1.)

RGRK, BGB, 11, Aufl, Bd I Teil II, Berlin, 1960, de Gruyter, (yy)
Anm. 126 ss. zu §242 p. 798 =
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«Von einer unzullissigen Rechtsausiibung wird auch dann ges-
prochen, wenn sie gegen Treu und Glauben mit Rilcksicht auf die Ver
kehrseitte (§242) oder wenn sie gegen die guten Sitten verstisst (§826
BGB). Dieser neuere Sprachgebrauch tritt zum Teil an die Stelle dessea,
was frilher im Anschluss an die gemeinrechtliche Benennung als Einwand
der allgemeinen oder gegenwirtigen Arglist bezeichnet zu werden

pflegtex.

Al U3 Lalas¥) L8all (Sab Logeay ¢ 1001 sals 17 Dabo¥l AU (AN
U AL e ¥ e dasd)
<« Jedes Recht geht seinem Inhalt nach nur so weit, wie die guten Sitten
und Treu und Glauben dies gestatten. Der im franzosischen Recht gel-
tende Satz : «Le droit cesse ol I'abus commence» gilt auch im deutschen
Recht». i
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Lon L. Fuller, Introduction to the Jurisprudence  : il 1is 4 (v.()
of Interests, vol. II of 20th Century Legal Philosophy Series, Cambridge
Mass. 1948, Harvard University Press, p. XX; Patterson, op. cit,, p. 588;
Meax Rbheinstein, Introduction to Max Weber, Law and Economy in So-
elety, 20th Cent. Legal Philosophy Series vol. VI, (1954), p. XLVIOI;
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Pound, Twentieth Century Ideas as to the End of Law, in : Harvard
Legal Essays, Cambridge Mass, 1934, Harvard University Press, p. 357 ss.
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Edwin W. Patterson, Pound’s theory of social interests, in L
Essays in Honor of Roscoe Pound, New York 1947, Oxford University
Press, p. 567; Patterson, Jurisprudence, Brooklyn 1953, The Foundation
Press, p. 527; George Whitecross Paton, A Text-Book of Jurisprudence,
2nd ed.,, p. 18, p. 108; del Duca, in : XXX Rivista Internazionale di Filo-
gofia del Diritto 1953, p. 487 (496); Dias and Hughes, Jurisprudence, p.
430 - 431; Friedmann, 4th ed.,, p. 296; Hdgar Bodenheimer, Jurisprudence,
Cambridge, Mass. 1962 ,Harvard University Press, p. 111-112
Dias and Hughes, op. cit.,, p. 430; Dennis Llyod, Introduction to ¢y,
durisprudence, London 1959, Stephens, p. 178 .
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Morris R. Cohen, Law and the Social Order, New York 1933, Harcourt,
Brace and Co., p. 329 ss.; Georges Gurvitch, Sociology of Law, London
1947, Klegan Paul, p. 125-126; Jerome Hall, Living Law of Democratic
Society, Indianapolis, 1949. The Bobbs-Merril, p. 65-66; Alan Pendleton
Grimes, American Political Thought, New York 1955, Holt, p. 451 -452;
Friedmann, 4th ed., p. 2-~.,Carleton Kemp Allen, Law in the Making,
6th ed., Oxford Paperbacks 1961, Oxford University Press, p. 34 ss.
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Lopez v. United States, U.S. Supr. Ct., May 27, 1963,

373 U.S. 427 (438 -439).

West Virginia State Board of Education v. Barnette, U.S. Supr. (qov)

Ct., June 14, 1943, 319 U.S. 624, p. 632-633, p. 630 - 641
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Marsh v. Alabama, U.S. Supr. Ct, Jan. 7, 1946, 326 U.S. 501, (o
p. 506 - 509.

Engel v. Vitale, U.S. Supr. Ct., June 25, 1962, 370 U.S. 421, p. (£0%)
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Barenblatt v. United States, U.S. Supr. Ct., June 8, 1959, 360 (¢y.)
U.S. 109, p. 111-112, p. 128; p. 112 : «when academic teaching-freedom
and its corollary learning-freedom, so essential to the well-being of the
Nation, are claimed, this Court will always be on the alert against intru-
sion by Congress into this constitutionally protected domain. But this
does not mean that the Congress is precluded from interrogating a wit-
ness merely because he is a teachers.

360 U.S. p. 126 : «the resolution of the issue ... involves a balan- (g1}
cing ... of the competing private and public interests at stake in the
particular circumstances showns.

360 U.S. p. 134 : «the balance between the individual and the (¢vy)
governmental interests here at stake must be struck in favor of the
latter, and that therefore the provisions of the First Amendment have
not been offendeds.

360 U.S. p. 142 : «on one side of the balance ... is the interest (¢1y)
of the United States in seeing its fundamental law protecting freedom
of communication is not abridged; on the other the obvious interest
of the State to regulate conduct within its boundaries».

p. 144 : «assuming ... that some balancing is proper in this case, I feel
that the Court after stating the test ignores it completely. At most it
balances the right of the Government to preserve itself ,against Baren-
blatt's right to refrain from revealing Communist affiliations. Such
a balance, however, mistakes the factors to be weighed. In the first
place, it completely leaves out the real interest in Barenblatt's silence,
the interest of the people as a whole in being able to join organizations...
the right to err politically, which keeps us strong as a Nation... It is
these interests of society, rather than Barenblatt’'s own right to silence,
which I think the Court should put on the balance against the demands
of the Governments.
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Wilkinson v. United States, U.S. Supr. Ct, Febr. 27, 1961, ({19
365 U.S. 399 (409); Braden v. United States, U.S. Supr. Ct., Febr. 27,
1961, 365 U.S. 431 (435).
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Ruassell v. United States (six cases), May 21, 1962, 369 U.S. 749,
Uphaus v. Wyman, U.S, Supr. Ct., June 8, 1959, 360 U.S. 72. (¢4,
p. 78-81; — p. 78 : « The interests of the guests at World Fellowship
(the camp) in their associational privacy having been asserted, we have
for decision the federal question of whether the public interests over-
balance these conflicting private ones». — p. 81 : «the governmental
interest in self-preservation is sufficiently compelling to subordinate the
interest in associational privacy of personss.
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Gibson v. Florida Legislative Investigation Committee, U.S. Supr. (¢4
Ct., March 25, 1963, 372 U.S. 539, p. 543 e, p. 558.
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Nebbia v. New York, U.S. supr., Ct, March §, 1834, 201 U.8. 502, (¢p)
p. 539.

Home Building and Loan Association v. Blaisdell, U.8. supr. Ct, ((14)
Jan. 8, 1934, 290 U.S. 398, p. 444 - 44b.
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Morechead v. New York ex rel. Tipaldo, U.S. Supr. Ct., June 1, (¢v.)
1936, 298 U.S. 587, p. 609 ss.

Alan Pendleton Grimes, American Political DAl e Gogv
Thought, New York 1955, Holt, p. 449.

Arthur M. Schlesinger, The Age of Roosevelt, vol. II : The Coming (gvy)
of the New Deal, London Melbourne Toronto 1960, Heinemann, p. 1 ss.
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West Coast Hotel Co. v. Parrish, U.S. Supr. Ct, March 29, 1937, (¢y¢
300 U.S. 379 ,p. 398-399; — p. 398 : «The legislature was entitled to
adopt measures to reducethe evils of the 'sweating system’, the exploiting
of workers at wages so low as to be insufficient to meet the bare cost
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of living thus making their very helplessness the occasion of a most
injurious competition. The legislature had the right to consider that
its minimum wage requirements would be an important aid in carrying
out its policy of protection». — p. 399-400 : ¢« The exploitation of a class
of workers who are in an unequal position with respect to bargaining
power and are thus relatively defenceless against the denial of a living
wage is not only detrimental to their health and well-being but casts
a direct burden for their support upon the community. What those work-
ergs lose in wages the taxpayers are called upon to pay. The bare cost
of living must be met ... The community is not bound to provide what
is in effect a subsidy for unconscionable employerss.

o VY0 — VYL a 1ATNA sader YTV 2ae bwalell ey ¢ JoYI (’""ﬂl &‘J ({Yo)

o 1YY g V.Y A0 3 Lo (V)

Hamed Zaki, L’Imprévision en Droit Anglais, Paris 1930, Rous- (Lyyy
seau, p. 304 ss.
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Gig ! daar LK KT L dlla, atey dlA 1100 AT (a8 Sy
¢ QLAY B e Wb LY ol sl 3 Al asm o S ¢ AL
Lot o) a1 U G ) sl 130 azadl Gl 3 e
i AN Y ¢ agall (3 5,5 LeTadically different Lls Lka,
<Ay daaul) e s W

Horlock v. Beal, House of Lords (1916), 1 A.C. 486. (EVA)

_F.A. Tamplin S.8. Co., Ltd v. Anglo-Mexican Petrolenm Products (yy)
Co., Ltd.,, House of Lords (1916), 2 A. C. 397, per Earl Loreburn : «the
condition I should imply goes no further than that they should be
excused if substantially the whole contract became impossible of per-~
formance, or in other words impracticable, by some cause for which
neither was responsible».

Denny, Mott & Dickson, Ltd, v. James B. Fraser & Co., Ltd, (ga.)
House of Lords (1944), A.C. 285.

Davis Contractors, Ltd. v. Fareham U.D.C., House of Lords (1958) (¢A1)
A.C. 696, per Lord Ragdcliffe : ¢ frustration occurs whenever the law
recognises that without default of either party a contractual obligation
has become incapable of being performed because the circumstances in
which performance is called for would render it a thing radically differ-
ent from that which was undertaken by the contract»; cited in : Chitty,
on Contracts, 22nd ed., vol. I, London 1961, Sweet and Maxwell, no. 1176.

— Y\ —



o1 (Y) 4K 50y Lol (u (Al pedll o hgsus¥ il gy

oY p Jleas ¢ Smd@hy._g};‘.ql\ oA (sa0 Leai amall K
o cag bl el aaadag il g5l hia Juy asasll eallS

ckiy) i Lhilky) haall 9 odn e Lalail oes = 10A

G gl Jalpmd) aas I dg Kl oLl ey ¢ (Sond 2 LAl

A g3 el ey § s Lin ¢ Kol saladl ad¥) L
o Bausall £ lpa¥! Jilis s (sl
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\.n.\_n.l Lo 1AYY BJAL__.A.“ .\335_“ Ot ¢L__‘¢_._.Jl\ PN WL T ST 3
Aait fog 23U cui,e 3) Restatement of the Law of contracts
Qi< ¢ strict impossibility dzigall Alsa ¥ Jets Lol daisl
ciligaaa e dudisll huay U oo « impracticability  dd..d peey)
€ ddoall oae B S Gunn ¢ WaaEs Lide e Y Llee Lggia Laas o
Gl dadgill o2 cligeall 3, G ol ¢ dallall dllaz¥) 5L Y,
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eyl cusas 31 ¢ D palas¥) dall Laphes ami 45,00 Sl U
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Restatement of the Law of Contracts, vol. I, §454 p. 848 (€AY)
(Definition of Impossibility) : «In the Restatement of this subject im-
possibility means not only strict impossibility but impraeticability be-
cause of extreme and unreasonable difficulty, expense, injury or loss
involved».

Restatement of Contracts, §454 comment a, vol. II, p. 844 : (¢avh

« 'Impossible’ must be given a practical rather than a scientifically

exaict meaning. Impracticability rather than absolute impossibilily is enough

...... Mere unanticipated difficulty, however, not amounting to impracti-

cability is not within the scope of the definition (see §467)».

Laurence P. Simpson, Handbook of the Law of Com: 3 ; &l ({AD

tracts, St. Paul, Minn. 1954, West Publishing Co., §139 p. 495-497.
Dladd kil

Frederick A. Whitney, The Law of Contracts, 5th ed.,, New

York 1953, Matthew Bender & Co., p. 364.
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Mineral Park Land Co. v. Howard, 172 Cal. 289, 156. P. 458 ((ae)
LR.A. 1916 F. 1, cited in : Simpson, op. cit., p. 497 n. 67 .
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Restatement of the Law of Torts (1934), Section 1, p. 2. (LAA)
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Byrne v. Boadle, Court of Exchequer (1863), 2 H. & C. 722 (qp
Dlead kit
Scott v. London and St. Katherine Docks Co., 1865, 3 H. & C. 596.
;)‘-ﬂ.ac;aipu:d‘a,iﬁo‘_,a)i‘ff‘htﬁlﬂﬁuzh_;oﬂl D_,...I;‘_,“d._‘.."d.._n
o Jet ! adoall
85 C.J.S. Negligence, §220 (2) p. 987; 20 Am. Jur. Evidence, (g44)
§218, p. 215; Wigmore, On Evidence, 2nd ed.,, vol. V, §2509, p. 498, 3rd
ed., vol. IX, §2509, p. 380 - 381; Prosser, On Torts, 2nd ed., §42 p. 199 ss.;
13 C.J.8. Carriers, §764 d, p. 1448 ss.
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Exner v, Sherman Power Construction Co., U.S. Ct. of Appeals, (o.1)
2nd circuit, Dec. 14, 1931, 54 F. 2d. 510 (514 col. 2) : «the owner of the
business, rather than a third person who has no relation to the explo-
sion other than that of injury, should bear the loss».

Tedla v. Ellman, Court of Appeals of New York, Febr. 28, 1839, (o.y)
280 N, Y. 124 (181),
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