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phie du droit, No. 6, Sirey, 1961, p. 28.
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Le droit naturel est un carrefour. Il se situe au point de ren-
contre de la politique, de la morale, de la philosophie de la nature
et de la science du droit.»@
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«Reviviscence, Restauration, Renaissance, Permanence du
droit naturel.»®

Louis LACHANCE : Le droit et les droits de Phomme, Presses M
Universitaires de France, Paris, 1959, p. 60.
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CHARMONT : La renaissance du droit naturel, 1927 ; Grove
HAINER, The revival of natural Law concepts, Harvard,
1930, WRIGHT, American interpretations of natural Law,
Harvard, 1931 ; Leclerq: Note sur la position actuelle du
droit naturel, dans Rev. néo-scol. de philosophie, Louvain,
1938 ; R. Pound, The revival of natural law, dans Nontre Dame
Lawyer, 1942 ;

Henri ROMMEN, Le droit naturel, histoire et doctrine, Paris, 1945;
L. STRAUSS, Natural Right and History, 1953 ; M. Villey:
Deux conceptions du droit naturel dans lantiquité, RHD,
1953 ; pp. 475-477; Ph. DELHAYE : Permanence du droit
naturel, 2¢me ed. Louvain, 1967.
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. 1l est facheux d’ajouter un numéro de plus aux milliers
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pour titre «Le droit naturel». Dans la collection des Archives de
philosophie du-droit, j’en ai compté trente, C'est I'aspect biblio-
graphique de ce que M. Rommen nommait [Perpétuel retour] et
récemment ici méme M. Batiffol [Perpétuelle résurrection] d’un
cadavre qu'on ne se lasse pas de réenterrer.»
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M. Villey : Abrégé du droit naturel classique, op. cit. p. 25. m
Ihid, p. 25. )
Wolf : Das Problem der Naturrechtslehre, Versuch einer Orlen- )
tierung, 1955, p. 9.
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R. Paniker : El concepto de naturaleza. Madrid, 1951, p. 10 et sui-
vant.

— Y4 —



palall sas 1A

03n oo Jin JS1y ¢ el g 3a le Gty pluadl Jlay ¢ slgacll,
sl §elasy) el s

u,;m\u;‘;auds@_usubmw 0in L.l_.u.;lLu._uL,uls
¢ o L cula) i) edn Jies aalas of ¢ t_u.\A.” Ujas 3 ¢ saubll
SN L5 o Lo sl e € ouoa amid 4l Al 3,505
COsleks b 0 alell (el Gpmalially i o padd L el
ali ¢ DAY sadally dicalall el @ @lad¥l o duael a3 (A
olasl d a5l asy (€ el oaalall Sl ) e ddas 3 Gk
randl 3 el ges € cugndl slile 0 ao 8 SN ajaniddy ¢ Ling LageY
A3l al diay € daie ) 3 ol i ¢ dagill e @ o bl
§ il 1 Jio (90n o Wl Leajh 3 ilsu ¥,y ¢ 3l

«Est-ce 4 dire que nous sommes dans la confusion et qu’on
ne peut tirer aucune conclusion de cette enquéte ?»
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L. Lachance : Le-droit et les droits de 'homme, op. cit,, pp. 33 - m
34. .

Kamphuisen : L’influence de la philosophie sur le droit romain, op. )
cit.,, p. 395, Ph. Delhaye : Permanence du droit naturel, op.
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a state» Polit. 253 a 15-18 (traduction Oxford University

Press).
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iy Loy ¢ 4l BRLATL ol ¢ Ll Tan 3 as i 5,00 I Jsmasl

b Al paial Llley spth e ol 4 UL L awd oF 03 qusteen Gt (1)
Cabuy, Jole P Josmr ¢ Ll dGia e e
«Dans aucun pays et & aucune époque, le droit n’est arrivé & une
aussi grande perfection qu’a Rome sous la République et sous
I'Empire» : Marcelle Rousselet : Histoire de la justice, p. 19.
oelny O ¢ Lilea¥l g pubd Lo Guead AN ¢ e amall JLSH, penii 1s
ALK cuX dan ¢ ocpall 5400 e aAllaiily geilall aa ¢ Gdely et ¢ quean o St
Jiadl i spa d
ratio naturalls .. .0 Jz.l 43t «aux seules lumiéres de la ralson.
oalall 3 La,e¥) Ldlilly GYAY) s Al ) Gl @ ¢ Baleed) W a3
T Uaall Saleadl dun ¢ LAY o Lun, GUT wigea 4 @ddty, 0,0
P. Bonfante, Histoire du droit romain, op. cit. p. 406 ; P. W. Kam-
phuisen : L’influence+de la philosophie, op. cit. p. 389 et suiv.;
M. Villey : Logique d’Aristote et droit Romain, RHD, T. 28,
1951, p. 309 et suiv.
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Oy Tl g isall Ll

o Aal Jl aTy ¢ laaliy € dahill Gjlasli p Baans slan) 4l

Slagt calail) el bee uy ¢ Lealdliy Lgnloan, @ ey Jols
S Sl g aosll plaall ooeis Blhi (8 ¢ € euhll G glall & ki
AC Al Jiald ¢ ety pomnd AV Joail! me__._ul_uk_.cuLu_\.m

asdly ¢ leg s ¢ B2V ale ¢ AUC Al slad) Julas D JaY Gaaddd
. Lahall ¢ Alaadl ¢ ailall © e Cunall dua ¢ lare !

Cdal e la € Gugaall » AKLA dgal gy, 1T Gaadd
sl el clanl OF Lalls Ggell 3oy L el Gl e 3
¢ (Mgzayen fan of ¢ el il 0 $ols of Al o ol daas
b;gjw)uﬁ;mpaéﬁucm‘ﬁuch)lagl‘ﬂh&uaﬁLujhj
Lls po izl ¢ Goppall b Il o Lty Lo iy ¢ paliall
o Cgmahall o 53lall

G. Del Vecchio: Philosophie du droit, op. cit. p. 9. Mm
aske o= ‘.Ln.\.” 2 AS ;L-..u‘ ¢ dggzall el e ol u"L‘ sl o) (0
¢ Al ekl Wl 3 kAl claiatly elgoatl Jlel @lldy o Lalliag, sl Y
A Ly, § eladl ) gl Y1 T gl oo 5oty ¢ (Apal Jokall ajads
Liber singularis Definitionum Dl 1ie 2 Al Lol LK a3 s
Lepointe : Quintus Mucius Scaevola ; ! it I aigea. le Ja A Glgies
Sa vie et son ceuvre juridique. Thése de droit, Paris, 1924,
p- 41 et suiv.
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Il

Jaally p30 o5 52 il
«Jus est ars boni et aequi»®

g el Y 10 oo LA Y pailall G L, Jis o olions Leu
PLYTRAL l’art juridique « _ e. o2l oﬂl » Ul 35 ¢ daa, I
4Sls d ostall dell oLl Lyt el « Aaladl Jolall » e cunl!
darbll 2o iglaill Gua g¢ peall Ao 5 ¢ Juell Salis Gun ¢ ALY
Jiewn gailall 85K, @il Gly ¢ € deleall dapd I gLVl danda y
L paby Un pailali ¢ Lada¥l ool als s ¢ &abidl) Jilaaht
D lealla ot o

(m «... car il «le droits crée le meeurs autant qu'il les suit»
ul:.l_uwcuL._uy\ oJL..a_xH bu?;ﬁum_ll \wuyu\,
B WP |

¢ ewhll oolal alady LLA i te Laal, Ulan! o€ L,
Dl ae 8l b 3ATL G gea La) ja Gl

Gl W oS il Gpilall Cmde 0 o e osiald) Lol daga
¢ dady dhl, 3 Lt pena il ¢ ailall € mga ) 5 € g, ) G,
D And JaBaen JB

Digeste : 1, 1, 1 principium. (1
Gaal 3 Galaa¥ aal L) e cunjs € ugeabis D il Lo JG 5L
Pkl Do cliiga tde pased 3 Lak 3ATT @ Lagiladyl v @it LAY, ¢ bl
S. Riccobono : «Jus est arg boni et aequi» Bull. Dell. Instit. di dirit-

to romano, vol. 8 -9, Milano, 1947, p. 223.
G. Ripert : Les cahiers du droit, op. cit. p. 27. 1)
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«la doctrine du droit naturel fait du juste résolument I'Ame et
I'essence méme du droit ; elle méle étroitement les deux ter-
mes.» (1)

Galaii¥ly deeleia¥) ol hll o G aiba jue il sl gl

¢dgaaal) clagiall pe € daumadl D gy 4l slal LT Ky ¢ Aty
oo Ussld S Ll pilal) ials jpda e Ual € S a0 s
c(Mdaboadl s BMAY! 5 cugadIL goilall bl ,) dala din,y ¢ 4K 1an

UL Jus guall, Jus € pilall ) g L ddled) A8, cdis
¢+ (otes A

MG ¢ bacagll anlly € Loy s Ll aliig ) ol panll e elgailty
. dogedos € odlEll M e om At culga 5 e i las e Gaws

Ugla, cuilSy ¢ «Jusy ¢ ald ooilal) pellang o Gtad) dlasi i€
»dlaalt o1 eJustumy a5y 54 cwend) e e Bgied) Glan)

Gun ¢ Y I Jadlt Al azasl @A JWY € sty €

OO Alaedl il g3l Gaede V of € ity shill v o <& calty 4,
iall 13 s aas Etiques « 3MAY » aalfe oo eolal QI 4
s:3a3 30 4l 1,shi o lall g gdse shof plle ¢ AEas @l s
el Lgeadaal Al 3Ll o (o) AT, o,a o Aaledl LTyl
oim 4 . (o) «Justum» Aol Jey s gl Wl » geilall o
Ml oKor ¥ Y ¢ (Al oF ) dadle agay Yol ool et dKI

M. Villey : Abrégé du droit naturel classique, op. cit. p. 31. )
G. Del Vecchio : Philosophie du droit, op. cit. p. 11. ("
Tite. Léve: 18, 9; 1, 8, 1; Cic. De leg. 2, 4; F. Senn : De la jus- )
tice et du droit, Paris, 1927, p. 1 et suiv.; A. Bill, La morale
et la lol dans la philosophle antique, Paris, 1928, p. 52;
Ernout et Meillet. Dictionnaire &tymologique de la langue la-
tine, 1932, voir «Jus» ; Orestano Dal Jus al fas, BIDR, 1939,
p. 5 et suiv.;
R. Monier : Manuel élémentalre de droit romain, T. 1. Paris, 1941,
p. 11; Schulz : History of Roman Legal Science, Oxford, pp.
6-8; J. Gaudemet : Instit. de l'antiquité, Paris, 1967, p. 272

et p. 380.
G. Del Vecchio: Philosophie du droit, op. cit. p. 43. ()
Aristote : Eth. 1129 a. 5. (o)
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I e ol

I 13 L Gipesd ¢ Wlsadl e sl )l Gipas ol o) s
UL S8l DAY a2l G ¢ a0 il o G ¢ e Loa
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¢ danaoll culey 2l i Yo ¢ osaag € Aliasl il e Al
o (gmabll oailall oo ¢ 8 Al egiaan IS Un Gy

o6k ¢ loully (e Y ) o b pendd € oy Bt ) sla a3,
Cpases b dpadsl) ey till 51 ¢ sl GplEl e i oaa
s Jealill aal) ( Haa gl ol smll y Ll f o MY ael) s e
52l jai 3ig denbll gan e cuata s lgil ¢ G ae Loy Jae on L
Gl Ll el oo oW g Ly st (as ol ey ¢ ila)
Alaadl oF (M JLAN Lalelall g ol W) Jiiy 1Y (e o) jall a4
oAl M S s o3l (3155 8 6 o (0 ogilall jaga (o o ki
«Natura juris ab daulall o (hao Ji ¢ 3 ,all 351 ¥ (e puili o8 all e
hominibus repetenda est naturas.

s 285 cylaa Vg Yole ¢ Ugils eew Lo JS Sl 40T syt Jaiay

¢ aSanll Bal Y e il s Y ¢ € cadlan ) cpaniad) slakl!

¢ € andall il ) e Us Giaas, a6l ¢ dagdall Jale g2 G 2a 50
oo Ay 4y b g

v soladl el DA LQ"JFLGM&-Q“‘J&J‘}B)S.BCX:\‘_‘JJB:IJ‘ Jag 2il,
Dot siall 13s i e gl J¥) QU oy YT Gl 3 T Ll
SRR | IR KV-SNPCE-1{ RNY IRUPOH W1 A RV 1| Ry VPR De justitia et jure
ey ad T jzily ¢ Allaadl so failall o) ¢ B e Loy Jae o Le (lall )
D) e
«(jus) est autem a (justitia) appellatum,... «bonos non solum
metu poenarum verum etiam praemorum quoque exhortatione of-
ficere cuipentes» (D. 1, 1, 1).

laali o jliasly g 2l 553 g sy Gaill Ge Gl Gall G 4

D)
Aristote : Eth. 1132 a. 31. m
G. Del Vecchio : Phil. du droit. op. cit., p. 49. 9
Cicéron : De leg., 2, 5. )
Cicéron : Top. 9. : (9
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A€p La odn g ¢ sl jmall sloms o Ladd aag ami ¢ Ly, slgai,
o bl @il el e oataicly Gl eulals Jlasl e

eai Bolai @ilS o) oleslls Yl Sl @l e Wlis
S Jaall e culila Al @lls @ paitall » AN Aldas] L gl aal)
‘J.IL..I..j U"LQ-BJ'” _9..LA_U 4.A.|¢.a_” 4.J.nJ.a_°.| « U\L“‘Jj‘ u...;.:.).n.” » :l&
uuu‘ ULG ;Lu Pu‘s_\.llj 4 d.}.n oo L JS o uj.nLn." u‘ » dLn r,.l.hLA.o.n
«Jus et injuria contraria sunt, jus enim est quod justum est.»
(In. Ps. CXLV.).

«Illud jus esse dicant quod de fante justitiae manavit. Quod jure
fit, profecto juste fit ; quod enim fit injuste, nec jure fieri potests
(De Civ., L. 19, c. 21).

EICPRPR G| IURT | R RO FOURF-S% BT {| PN RPP XY | TR\ I -0
o (Vs G gt 4 JU o a Ll (i

0339t ) 4 B L e Ga A e e € plad s ) Ll slag

: «Justums Jaad) 400 aaill G €jusy aule Glhy o gilalh o) @ [ Lasyn
<«Jus dictum est quia est justum»®

adle 3l ol o) € Lt 50550 0 J o1, ity Judas
¢ allaall g onge Jiea Jaodl o) Lag ¢ «Justumy Jaadt a5y <jus»
e wanal Adlaadl o L mddiae) ¢ 5290 Lad Jies gaitall S o3
. 3_\3..4:;“

L O L T K e Uadt )
«Justari»  dobesi, Lsl 4 gl ALl LeaYl e ol dajlall Linad 3,
ol aaly ¢ galall an Jasdt ofg ¢ Jandl (M 31 o dllandl Gl
REUEVS | N QUPSEI F S-FORT JUPT L

¢ gt ) 4 JB Lo Lo Salt 63K agieas (54 WS Judaall 13n !
Dbl ) Lop, s 44 JBLew Lt

«Justi atque injusti scientia». Ulpianus, Dig. 1. 1.

Cicéron : Loi 3 (République). ()
Isidore de Séville, V. BEtym., ch. 3; Gratlen, Digeste, 1, ch. 2 1
Isidore, 11, q. 57, art. 1, sed contra. ("
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«Jus : id quod justum est — ou objectum justitiaes
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¢ Ldolall AMaedl g ¢ Ay jaill Allaell e (€ phayl ) cilinyai Gailan

Jia alt Aequitas | € A dee 3 0T, 3 ANaall maiag,
Laate(e Dhujﬁubkﬁdl@“bwé@‘w‘yﬂ Guhil Ve
u.ﬂ\_.-.d‘d‘.l.n.u".\.cu.:ba.ﬁ 1‘)9%1“,.\4*.;_\.1_9]:»-4_) ‘LI.QLLI.I.I-J‘S.}“

S. Thomas: Eth. 1129 hb. )
g T Y0 e a5 o Ma sla Ladll 13e of @ Ll @ss 0 s (D)
cu..yL..d_,'l o @l e paed 33T € Lagedl diegeas b a0 glogdl oo 3AT (GLAT aal sl
¢ sl ¢ pumla ¢ Gagiseg oo Koo Baaly S5 ¢ silidge oo il B
Al 6 sy ¢ asilidaa
Dom Lottin : Le droit naturel chez S. Thomas et ses prédécesseurs,
Bruges, 1931, p. 46 et sulv.
J. Denis: Histoire des idées et des théorles morales dans lantl- (y)
quité, 1, Paris, 1879, p. 53 et suiv.
G. Del Vecchio ! philosophie du droit, p. 43 et sulv. ()
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o (il S Logi o ks il daugall ey o S (Al
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evertu sociale» deeliiaVWldlaslll pea @Malltin JLaddd salltiy

¢ ddjlaiog 5uleie pellias ayusi dun ¢ € Al ) bl 3 ek

A at ou rllae ¢ ad alterum M rllal ddaladl 3 kil Jis Ll

Letally o (K3 ead @ € sho)ly gli Un (g ¢ cpalitgy ot jlas,
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o OV il o yiian Y eede Ll ¢ Baal g dalagy

LY ¢ ol Sasal &l 3.his » . «suum cuique tribuere»
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M. Villey : Abrégé du drolt naturel classique, op. cit., p. 33. M
F. Senn : De la justice et du droit, op. cit,, p. 8 et sulv. )
M. Villey : Abrégé du droit naturel, op. cit, p. 33. L)
M. Villey : Abrégé du droit naturel, op. cit. pp. 38 - 35. K
Perelman : De la justice, Paris, 1945, p. 19 et suiv. 10}
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AS pailall dilli Jlag 35 ¢ laaly Las 2Y) AW K aad ¢ SV
Con U,y 435 oY (gind) 130 Liagy 31 0 L gy JiST il M 2Y)
Uiy il ¢ Lelbasy Lol Ledgal e oy (ol 4 hadll palied
Gaalie 44 folls aml ¢ s Al o adlall ppialdl Sa (M i o
o Lle L&a Jioy sl gl @ aly ¢ P oliasti gl a4 et

Pl gl pand 3 il AY)
«En effet, l'influence du droit romain sur la société du Moyen-
Age a été prépondérante. L'assimilation des disciplines et des
doctrines de 'antiquité a commencé par la».

«On disait communément tout ce qui n'est pas divin, dans le
droit, est romain. Et S. Thomas, si on en juge par les allusions
qu'il fait, par les références qu'il donne, et surtout par ses as-
cendants, aurait emprunté & Rome presque autant qu'a Athé-
nes» (Y)

o i ¢ LA oo sl s 4 U na S Gaayealt o 2 ‘_,i\.‘dl
oAl e galall v ) e ¢ Celsius € Gl ) Gipeadall a4zl
1¥Y ¢ ) D ds geasll Jus est ars boni et aequi € Jaadl g
Laity Goani Logy 3 ol ¢ okl (aly ¢ T L Baas a3 « daslal)
by il B8l ezl y ¢ o) aY) b saas dun geap ¢ dasagll anll 8
Gl ipal Bl culag ¢ Jesdl ladl Ll ¢ Gakll 800,
cdaally Al Gt ilell ol s gea 3 —

Ciayes 4aly L 3o Gle € (635 palall (IUad] il i< ozl

€ i oo laels gotlall Lle udd alin) <59 ¢ geilall € by

¢ aequum  ( Jasdl » 5 bonum « AW » Hag Lo Ll
Pl (A

«Ars si puo intendere comme sisteme oppure letteralemente come
arte technica. Cio poco importa. Quello che interessa é l'objetto :
il (bonum) et (aequum), ossia il giusto.» (V)

. (¢) «Fliickiger» AU @l o O aa VAT i o (s
A e of g ¢ F. Semn € o oSl ) gaipall azilly

P. Mandonnet : Siger de Brabant, chap. 1. M

Dom Lottin ; Le droit naturel chez S. Thomas et ses prédecesseurs,  (y)
op. cit., p. 45.

B. Biondi : Sclenza giuridica come arte del giusto, extrait des An- )
nali del Seminario dell’ universita Catania, 4, 1950 p. 6.

Fllickiger : Geschichte des Naturrechtes, t. 1, p. 257. )
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«... équité des Romains est le correspondant de l’égalité des

Grecs, c’est-a-dire que le mot a tout d’abord é&té affecté a dési-
gner 1'égalité dans les rapports sociauxs» M

el G cela ¢l gl jaally (a2 ¥ Sl g U syl A,

Aabeall Sl ool @um € g tied ) Lgutay Loy, Gl g Ja¥!

C..z.\_.,,écJ_\sr_\l_,cj__&n_,cL-,_,;L:JIU.;HOLH_“.:LG_;&%.:QSJL;_,cims
P dac

«...par quod in omnes aequabile est» 1y, Jis gl dae e (1)

s Y oSl oy ¢ B egy Aaed) ey oplal (G
«jus enim sermper est quaesitum aequabile, neque enim aliter
esset jus.»(v)

¢ dlaell Gile o a2 cana jof 525 — 31 5Ld) 0dn oSl ()

Dt N Lol o
«...difficile autem est... servare aequitatem, quae est justitiae
maxime propria.» (g

UMl da—ss € ot ) K8 Judas ee 3 ¢ el ((a)
<ld CaMA aman gAY, ¢ azaiinle a8 S elaels ¢ )Y o e liinyl
(¢), .Laudemus igitur prius legem» N EN U Y0 IR S TSN -E O P

RV qoedl) ¢ BasY A ) Jam slinaay oUls Loy
AT 28 (Al daail Lty ¢ Ll el JMA ek Ly il Ml
CRT G Grpl (el &l Jad Rl g N gy ¢ ool 5

c4agllen,
F. Senn, De la justice et du droit, op. cit.,, pp. 30-31. m
Cicéron : De Inv., 2, 54, 162. ()
Cicéron : De Offic.,, 2, 12, 42. )
Cicéron : De Off. 1, 19, 64. {0
Cicéron : De Leg., 3, 1, 2 et 3. (0)
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292 L’'EGYPTE CONTEMPORAINE

ed for this purpose assume full responsibility for the purchase
and physical handling of produce within the country and its sales
in foreign markets. While the producers are paid a fixed price
— usually announced at the beginning of the season — the pro-
fits or losses resulting from changes in export prices remain
with boards. Stabilization funds, though serving an essentially
similar purpose, do not generally engage in the physical handling
of the commodities ; their operations are based on a system of
“levies” and “premiums” on exports through which they endea-
vour to smooth out short-term fluctuations in prices on external
markets. Buffer stock policies are also used in this respect. In
many developing countries, governments also make use of the
conventional instruments of commercial policy for internal sta-
bilization purposes — variable export taxes or exchange rates,
for example. Some primary exporting countries tend to favour
long-term bilateral contracts with major importing nations as an
additional instrument of stabilization.

However, the control of the domestic prices of export agri-
cultural products in the developing countries requires the exist-
ence of some sorts of state monopoly in the field of foreign trade.
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low), will lead to a bad allocation of resources and will be in
- conflict with general optimization targets.

Therefore, producer prices for export crops should be set
in a way to smooth out the fluctuations in prices, and at the
same time to keep them in touch with world market trends.

To fulfil this, producer price could be set as follows :

1 — Computing a weighted f.o.b. export price for the current
year from the actual export quantities and price for the current
year, and the export quantities and prices for a number of pre-
vioug years®. And if the computed price is lower than the actual
price, the difference will be kept as a fund to cover the deficit
when the computed price is higher than the actual price.

2 —Deducting an export tax — if there is an economic ne-
cessity for this — from the computed price.

3 -— Deducting the costs of marketing (marketing costs be-
tween farm and port gate + all port charges including loading).

4 — After taking into account the conversion ratio and the
value of secondary products, we can reach at the price which
would be paid to the producer. This price may be revised in the
light of costs of production, price relations between different
products and the general agricultural price level.

To control the prices of export primary products and the
income of the producers at the national level, governments have
made use of a wide variety of measures, ranging from licensing
the acreage under cultivation to interposing an official agen-
cy® or fund to absorb external fluctuations and thereby insu-
late domestic producers from the harmful effects of instability.
In general, marketing boards and similar trading agencies creat-

(1) The weight to be given to the previous years in relation to the current
year depends upon the elasticity of supply of the product. The higher
the elasticity of supply, the lower the weight to be given to the pre-
vious years, i.e., the smaller the number of the previous years to be
used and wise versa.

(2) Such as Coffee Board in Ethiopia, Rice Board in Burma, Coffee Board
in Uganda, Grains Board in Argentina, Jute Board in Pakistan, Cocoa
Board in Nigeria and Cotton Commission in Egypt.

— 63 —
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The above discussion shows that controlling agricultural
prices consists of direct fixing of the prices of certain hasic pro-
ducts and influencing indirectly, through different fcrms of mar-
ket intervention, the prices of remaining products with the aim
of maintaining them with defined limits. Controlling agricultural
prices does not need fixing prices for all agricultural products.
Besides being needless, it is rather difficult, if not impossible, to
fix prices for all agricultural products.

It should be stressed that the relative stability of price with-
in the range established or set, is not necessarily a measure of
the “correctness” of the range in any absolute sense. It does,
however, reflect its realism in relation to the means used for
defending it. The correctness of the set or established prices
should be measured through their influence on production and
the market as well as on the real income of different groups.

Setting producer price (farm gate price) for export crops

Agricultural products entering world trade from the devel-
oping countries have shown heavy price fluctuations on the in-
ternational market. A major source of such instability lies in the
cyclical variations that continue to characterise the demand for
primary products in industrially advanced countries which con-
stitute by far the dominant markets for primary commodities
entering international trade. In addition to variations in demand,
variations in supply have also contributed to the instability of
primary commodity markets. Accordingly, it would be thought
better not to let the national prices follow automatically the vio-
lently fluctuating world prices, since this would lead to an in-
stability in the incomes of the producers, and perhaps induce far-
mers to production patterns which, in the following year, when
the products become available, would no longer be considered
attractive. Stabilization of national prices for these products is
favourable to producers incomes and production patterns. But
slabilizing domestic prices for export agricultural products does
not mean that we can neglect the international priees, for this
will create barriers in adopting the production pattern to the
profitability of world market prices (producing more when ex-
port prices are high, and contracting production when prices are

— 62 —
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3 — The lack of Member’s participation in directing and
managing the organization.
4 — The tendency towards bureaucracy.

The most used forms of trading cooperatives and state
organizations in purchasing agricultural products are :

1 —Free market purchases
2 — Contract purchasing
3 — Obligatory or compulsory deliveries.

Two fundamentally different situations should be considered
when we speak of controlling agricultural prices :

a) Where the state is the only purchaser of certain agricul-
tural products (e.g. industrial crops), and has at its disposal suf-
ficient stocks allowing it to control the market, the state is,
then, able to control the prices directly through price fixation and
worries only about at what level the prices should be fixed.

b) Where the state purchases a certain quantity of pro-
ducts, but a substantial part of these products goes through the
free market, the state can influence the prices only indirectly.
(Attempts to fix prices under conditions where the state does
not control the markets do not usually yield positive results).

The main measures through which the prices could be indi-
rectly influenced are :

1 — area restrictions
2 — supply of inputs
3 — providing farmers with market information
4 — purchasing and selling certain quantities of certain crops
at fixed prices
5 —regulating the flow of certain quantities of certain com-
modities in time and space.
6 — export and import policies
7 —taxes and subsidies
8 — direct payments
9 — rationing of some commodities
10 — the prohibition of the sale of certain commodities on
certain days
11 — propaganda.

— 61 —
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Control of the Agricultural Prices

An efficient control of the agricultural prices, in order to
ensure that the set or established prices are in fact cperative and
in turn to fulfil and achieve the tasks of agricultural price po-
licy, requires a wide variety of measures.

One of the most important measures in this field is regulat-
ing and organizing marketing of agricultural produce. Besides
controlling the prices, organizing agricultural marketing could
achieve :

1 — Providing urban population with regular supplies of
food at fair prices.

2 — Providing industry with regular supplies of agricultural
raw materials at stable prices.

3 — Improving marketing efficiency (providing more and/
or better services with lower costs).

4 — Increasing agricultural exports.
5 — Stimulating agricultural production.

6 — Setting some sort of integration between agriculture
and industry.

7 — Coupling the agricultural purchase policy with invest-
ment policy and technical progress.

Regulating and organizing agricultural marketing requires
not eliminating middlemen administratively but activizing and
strengthening trading cooperatives and state organizations which
compete with those middlemen in the purchase of agricultural
produce.

These organizations could achieve better economic results.
The transformation of a possibility into reality depends upon the
efficiency of these organizations. Experience shows that the most
important obstacles here are :

1 — The lack of knowledge of the market and flexibility.

2 The tendency to give preference to vested interests that
sometimes appears in commercial policy.
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difficulties. But in spite of this, the fact remains that some gen-
eral ideas of the concept on which this formula is based could
be of some use in the developing countries, that is:

1 — the general level of agricultural prices should be set in
close connection with the planned increase in agricultu-
ral production and the planned proportions of distri-
buting the national income among different sectors of
the economy/agriculture, industry, ete. ;

2 —in shaping agricutural prices, all the interconnected
magnitudes : production, prices, incomes, costs, accu-
mulation consumption, taxes and subsidies should be
taken into consideration ;

3 — There must exist a close link between the level of agri-
cultural prices and the various forms of carrying out
agricultural investments. Suppose, for example, that in
accordance with the general principles of economic po-
licy the greater part of investments in agriculture is
made by the state e.g. in the form of tractor stations.
In that case the prices paid to the farmers should be
lower than they would have to be if the farmers took
care of their own investments. It follows that any chan-
ges in the system of finance must be accompanied by
well defined changes in the general level of agricultural
prices ;

4 —in the field of agricultural price policy it is necessary
to take into consideration the whole set of prices and
not only the prices of some particular products :

5 — the empirical way to determine the correct relations
between prices of different products may be of some
use if the matter is only analysed in a correct way.

In the field of agricultural price policy, the prices should not
be rigid, they have to deviate, within certain limits, from the
base according to the conditions of the harvest. Primary prices
have to be set and announced as a rule before the farmers make
production decisions, the purchase prices (secondary prices) have
to be more elastic (move within a certain range).
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Of course, the price system by itself is not in a position to
solve the problem of income distribution. Other measures such
as taxes and subs.dics should also be used. Price system is, how-
ever, and must be ai: essential element in the joint determination
of ihe national income distribution by several factors.

One often meets the opinion that there is a contradiction
between the task of influencing the distribution of the national
income and the other tasks enumerated before (regulating pro-
duction and consumption). Harmonizing price policy with other
forms of influencing agriculural production — taxation system,
credits, rural production, ete. is necessary or indispensable in
order to reconcile such conflict or contradiction.

Metheds of Sett'ng Agricultural Prices

The methods most used in setting or establishing the agri-
cultural prices are :

a) Cost of production formula

b) Parity price formula

¢) Parity income formula

d) Multiple factor formula

e) Ad hoc (non-formula) method
f) Production-redistribution formula.

The functioning of these methods is found and explained in
many textbooks of economics. KEach of these methods has its
advantages and disadvantages. No formula provides a hard-and-
fast answer to the question of the desirable level of prices for
different agricultural products.

Production-redistribution formula seems, however, to be
more adequate than the others in the field of setting agricultural
prices. But, the application of this formula as a base for setting
agricultural prices requires accurate and continuous statistical
data regarding agricultural production, prices, costs, incomes, in-
vestments, consumption, taxes and subsidies. It also requires a
significant role of the state in allocating and carrying out agri-
cultural investments and planning agricultural development.
This is why the adoption of such formula as a base for setting
agricultura] prices in developing countries may, now, face serious
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The response of production to price stimuli is likely to vary
considerably in magnitude according to the type of farm and
the level of agricultural development of the country.

Price is an important instrument for influencing the expan-
sion of agricultural production, but it is by no means the only
or most important one. In order to “steer” the development of
agriculture it is not enough to manipulate the prices, it is neces-
sary to use a wide variety of complementary measures : prices
and marketing, investments, credits, extension services, land re-
forms, technical progress, supply of inputs, research, adminis-
trative directions and so on.

A good price policy affects the production favourably only
when objective conditions conductive for the growth of agricul-
tural output are existing or may be created.

II. Influencing the consumption of agricultural commodities
and directing its structure in the direction socially desirable.

The demand for food in developing countries is more res-
ponsive to price movements, particularly downward movements,
than in developed countries. This would suggest that price level
and price ratios do play an active role in determining consump-
tion of agricultural commodities in developing countries.

It is worthwhile to mention here that though price is an im-
portant factor in influencing consumption and directing its struc-
ture, it is by no means the only one. Influencing consumption
effectively necessitates the application of certain additional non-
price means of influencing consumer behaviour.

III. Influencing in a determined way the distribution of the
national income between agricultural and non-agricultural po-
pulation as well as between different rural social groups.

The level of agricultural prices in relation to the prices of
industrial goods has an important effect upon the division of the
national income between agricultural and non-agricultural popu-
lation. Also, price relations between different agricultural com-
modities affect income distribution among different rural groups.
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While the large part of increase in domestic food prices is
due to the shortage of domestic production, a certain part of
that increase is due to the rise in world food prices, the lack of
efficient marketing apparatus and the lack of planning food con-
sumption.

Regulating and controlling food prices could help — to a
certain extent — in avoiding the inflationary pressure. However,
the real solution of the problem is to increase food production
and regulate its marketing and consumption as well,

II. — A specific characteristic of agricultural prices is that
they are subject to different types of fluctuations under condi-
tions of free market mechanism. The major type of these fluc-
tuations are :

1. Short-time fluctuations
2. Seasonal fluctuations
3. Cyclical fluctuations

4, Episodic fluctuations
5. Secular trend.

In fact, agricultural prices are so much more subject to fre-
quent fluctuations than prices of non-agricultural commodities.
This is due to the relative weak responsiveness of agricultural
supply to fluctuations in demand.

Violent fluctuations in agricultural prices are unfavourable
to farmer’s incomes, agricultural production development as well
as to working class and the branches of industry utilizing agri-
cultural raw materials. Therefore, it is of a great importance to
attain a relative stabilization of prices. But it must be stressed
here that stabilizing agricultural prices must not mean that
these prices are to be rigid regardless of the size of the crop
since this conflicts with stabilization of incomes which is rather
important to farmers than stabilization of prices.

Tasks of Agricultural Price Policy

I. Stimulating agricultural production, directing its develop-
ment in the direction socially desirable, and allocating agricultu-
ral resources in an optimum way. Here we have to take into
consideration both the general agricultural price level and price
relations between agricultural products.
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AGRICULTURAL PRICES

I — Where domestic food production is not expanding at an
adequate rate — as it is the case in most, if not all, Arab Coun-
tries — and food imports are somewhat restricted in favour of
capital imports, and do not fill the gap between demand and
supply — as it is the case in non-oil producing countries which
are likely to be already facing balance-of-payments difficulties,
and whose exports earnings are not expanding at an adequate
rates — food prices are bound to rise sharply leading to serious
inflationary pressure with its well known unfavourable effects
on industrialization and economic development. Table 11 shows
the increase in food prices in Egypt during last years. It should
be mentioned that a given rise in the price of food in developing
countries is likely to contribute to a greater inflationary pres-
sure than an equal rise in the price of manufactures. This is due
to the fact that the large portion of income is spent on food,
and that the price elasticity of demand for food is lower than
that for manufactures.

Table 11
Wholesale and Retail Food Price Indices in Egypt
(1959/1960 = 100)

Years Wholesale Price Indices  Retail Price Indices
1965/66 131.8 145.7
1966/67 150.1 152.7
1967/68 158.1 1477
1968/69 1415 147.7
1969,/70 146.6 1477
1970/71 155.7 165.2
1971/72 172.3 183.1
1972/73 175.2 196.2
1973/74 190.3 220.6

Source: Central Agency for Public Mobilization and Statistics, “Statistical
Yearbook of A.R.E.,” Cairo, Several Issues.
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One of the reasons behind the shortage of agricultural pro-
duction in Arab Countries is the lack of coordination and integ-
ration between them in the fields of agricultural development.
Agricultural resources are unbalanced within each country (the
lack of balance between human resources and land resources
which is shown in Table 10 is a clear example for this) and this
leads to underutilization of available agricultural resources. At
the same time, it could be said that there is a balance between
agricultural resources (labour, land and capital) within the Arab
Nation as a whole. Coordination and integration among Arab
Countries in the field of agricultural development could, there-
fore, help in achieving better utilization of resources, increasing
agricultural production at adequate rates and attaining mutual
benefits to all partners. While Arab Countries are importing, at
present, about half of their domestic consumption of food, they
could become not only self-sufficient, but also net exporters of
food.

Table 10
. Cultivated land, Agricultural Labour Force and
Per Capita of Land in Some Arab Countries

Cultivated Agricultural Per Capita
Country Land Labour of Land
000’s hectares Force, 000’s in hectare

Arab Republic

of Egypt 2853 3965 0.72
Sudan 122700 4426 27.72
Morocco 20488 1834 11.17
Algeria 48516 1203.4 37.51
Irag 7537 1386 9.69
Saudi Arabia 87062 1355 64.25
Syrian Arab

Republic 118223 1308 9.04
Tunisia 10827 448.3 7.50
Lebanon 496 453 1.09
Jordan 810 178 4.55
Arab Republic

of Libya, : 4177 377 10.55
Sources : (1) — Economic Department of Arab League,

“Labour and Wages Bulletins”.
(2) — Table 5.
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Table 9
The Balance between Projected Domestic Food Demand
and Producfion of Some Main Food Items in
Arab Countries

Actual Projected Projected
Food Item Balance Balance Balance
1969 - 1971 1930 1985
Average
000’s Metric 000’s Metric 000’s Metric
tons tons tons
Wheat —5257 —9170 —11569
Rice + 238 + 280 + 234
Maize — 287 — T14 — 1068
Sugar and Sugar
Preparations -—1408 —2177 — 2859
Legumes + 168 + 210 + 187
Meat — 52 — 398 — 705
Fggs -— 18 — 116 — 210
Milk — 300 —1361 — 2281

Source: Tables 4 and 8.
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Table 8
Projected Production of Some Main Food
Items in Arab Countries

Actual Projected Projected
Food Item Production Production Production
1969 - 1971 in 1980 in 1985

Average

000’s Metric 000’s Metric 000’'s Metric

tons tons tons
Wheat 7344 8158 8642
Rice 1870 2516 2852
Maize 2855 3591 3982
Sugar and Sugar
Preparations 870 1395 1613
Legumes 980 1333 1508
Meat 1150 1388 1521
Eggs 221 281 310
Milk 7200 9741 11226

Source: Arab Organization for Agricultural Development.
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Projections of Agricultural Production

While it is possible to project demand on specific assump-
tions of population and income growth, the projection of agri-
cultural production raises more difficult problems. First, the
influence of weather which can only be partly eliminated by con-
sidering - three-years averages. Second, it is difficult to assess
quantitatively the relationships between agricultural output and
various inputs used in agriculture, especially in view of the in-
fluence of technical progress ; these difficulties are already sig-
nificant when dealing with aggregage agricultural production,
but become even greater when dealing with specific commodities.
Third, changes in relative prices of inputs and especially outputs,
and more generally, modifications in agricultural policies may
greatly influence the volume of production and specially that of
specific commodities. To overcome this last type of difficulty, it
has been generally assumed that prices and agricultural policies
will remain unchanged.

In projecting production by commodities, a distinction has
usually been made between area (or animal numbers) and yields.
Projections have been largely based on the study of the trends
in yields, areas or animal numbers by commodities. There is,
however, a call for a great deal of critical judgment as well as
knowledge of the specific problems of each commodity.

FAO projected the domestic production for some main food
items in some Arab Countries in 1980 and 19851,

Also the Arab Organization for Agricultural Development
projected production of some main food items in Arab Countries
in 1980 and 1985. 1965 - 1971 was selected as the projection base
period. This is shown in Table 8. Table 9 shows the balance be-
tween projected domestic food demand and production, and it
reveals that Arab Nation is facing a great deficit in food items.

(1) FAO, op. cit.
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Table 7
Total Numbers of the Main Annual Wealth
Componen:s in the Main Arab Producing Countries

000’s Heads
Country Year Cows and Sheep Goats Poultry
Buffaloes :

Arab Republic

of Egypt 1971 4180 2023 1203 31067
Sudan 1969 12056 11358 9804 —
Morocco 1970 3062 13078 6387 10500*
Algeria 1969 850 7300 2557 12057**
Iraq 1970 1889 13099 2301 6274
Saudi Arabia 1967 160 2800 2900 —_
Syrian Arab ’

Republic 1971 508 6112 701 4T85%**
Arab Republic

of Yemen ©1971 957 10627 — —
Tunisia ' 1969 600 3300 585*# 5700**
Lebanon 1969 86 213 348 17463
Jordan 1971 34 691 361 2230**
Arab Republic

of Libya 1971 101 2284 1141 1049
Kuwait 1971 5 89 69 2043

%) Data of 1966.
x+) Data of 1967.
*+%) Chickens only.

Source: Ibid.
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Table 6
Yields for some Agricultural Products
in the Main Arab Producing Countries, 1969
Ton/Hectare

Country Wheat Rice Cotton Tomates Potatoes Onions
Arab

Republic

of Egypt 240 5.10 0.79 6.42 6.86 21.70
Sudan 1.08 2 0.37* — 12.50* -
Morocco 0.82 5 147 17.65* 10 8.33*
Algeria 0.80** 3 0.20* 7.67* 6.38* 5.97*
Iraq 071 3 1.32 2.59 — 5.86
Saudi

Arabia 1.3*» 3 — 12.50* —_ —
Syrian

Arab

Republic 0.82 3 1.28 —_ — 9.60
Arab

Republic

of Yemen 1 — 0.50 — 8.83 —
Tunisia 045 — — 11.77 15.25 24.50
Lebanon 0.77 — — 11.67 9.67 15
Jordan 0.97 — — T14 2.50 460
Arab

Republic

of Libya 0.29 — — 18.43 (] 5.25
Average 0.85 4.72 0.75 7.80 7.81 13.44

*) Data of 1967.

t-p)

Data of 1968

Source: Ibid.
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The volume of production which farmers try to produce de-
pends upon the anticipated relative prices and costs of output
and the responsiveness of the farmers to these prices and costs.

Table 5 shows total area, cultivable area, cultivated area
and unutilized area in Arab Countries, It is clear that while cul-
tivable area is about 382 millions hectares®, only about 51 mil-
lions hectares are cultivated under field crops, vegetables and
fruit crops. Not only this, but also only about 8 millions hectares
out of these 51 millions hectares are irrigated areas, while the
rest are rain fed. Agricultural production in the latter areas is,
therefore, subject to changes in rainfall from one year to an-
other, and within the same year from one season to another.

(1) Hectare = 2.274 feddans = 2471 acres.
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Table 4
Projected Total Domestic Demand for Human Consumption
for Some Main Food Items in Arab Countries in 1930 and 1985

Actual Demand Projected Demand Projected Demand

Food Item 1969 - 1971 in 1980 in 1985
. Average
000’s Metric 000's Metric 000,s Metric
tons tons tons
Wheat 12601 17265 20211
Rice 1632 2236 2618
Maize 3142 4305 5040
Sugar & Sugar
Preparations 2287 3572 4472
Legumes 812 1123 1321
Meat 1202 1786 2226
Fggs 239 397 511
Milk 7500 11102 13507

Source: Arab Organization for Agricultural Development.

AGRICULTURAL SUPPLY

There are two main sources of agricultural supply: (a) stocks
and (b) agricultural production. Tn the short run stocks become
the main source of agricultural supply, and therefore supply
depends on quantities of stocks and the will of their owners to
sell. The latter depends upon the available prices and responsi-
venegs of owners of stocks to these prices.

In the long run, agricultural supply depends, however, more
on agricultural production and, therefore, agricultural supply
becomes a function of agricultural production.

Agricultnral production depends on area (or animal num-
ber) and yields. The latter depends on various factors such as
weather, technology, quantity and quality of inputs (fertilizers,
pesticides, seeds, livestock breeds, etc.), prices of output and in-
puts and agricultural policies. Cultivated area depends upon ma-
ny variables such as technology, availability of irrigation water,
inputs, prices ete. Also, the number of animals depends on various
factors such as technology, availability of livestock breeds, prices
of inputs and outputs ete.

— 45 —



272

LEGYPTE CONTEMPORAINE

Table 3
Functions used for the calculation of increase

in per caput demand

PDemand functions

Increase in per capuf demand*

Double-logarithmic
log,y = a + b logex + zt

Semi-logarithmic
y = a + b logx + zt

Log-inverse

b
log-.Y = a — " + zt

Log-log-inverse

b
logy =a — P C log x4zt

yl Xl
log_ =n0log — + 0.4343
y0 x0
z (t,—to)
yl xl
7 = 23026 10 log _+
y0 x0
z(t,—to) + 1
x0
log = 0.4343 0( )+
yo
0.4343 z (t1—~t0)
y! no
log7 - = < 0 [ 0.4343 +
y0 1 =
(l—— f? ) log — ] +
x1 xM

0.4343 z (tl——to)

Note : x0, y0, tO0, 70 refer respectively to per caput Private Consumption
Expenditure, per caput consumption, time and elasticity coefficient at the

base period :

x1, y1, t1 refer to the corresponding values at the end of the projected
period. In function (4) there is an additional parameter, which is repre-
sented by xM, corresponding to the value of Private Consumption Expen-
diture, for which the maximum level of consumption is reached. Formulas
are expressed in decimal logarithms, therefore the coefficient 0.4343 (or
its inverse 2.3026) is used as a correction factor and corresponds to the
transformation of decimal into natural logarithms.
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a) Population at a base period and future (projected) po-
pulation.

b) Per capita private consumption expenditures at a base
period and future (projected) per capita private con-
sumption expenditures.

¢) Income elasticity of demand for the commodity in con-
cern (at a base period) which is derived usually from
family budget surveys.

d) Per capita consumption of the commodity at a base
period which could be derived from food balance sheets
by dividing the available supply for domestic human
consumption (production + imports = change in stocks
— exports — quantities for seeds — quantities for
feed — quantities used as raw materials for processing
— waste) by total populatijon.

Per capita domestic demand for a certain commodity eould
be projected by applying the appropriate demand function : se-
mi-log, double log, log-inverse, log-log inverse, etc. These func-
tions are shown in Tahle 3.

The use of any of these functions depends on the economic
interpretation of the function in the framework of demand
theory, the statistical accuracy of the fitting and the simplicity
of computations.

Then projected total domestic demand for human consump-
tion for the eommodity could be calculated.

It is advisable, wherever the necessary data are available,

to make separate demand projections for agricultural commodi-
ties in the rural and urban areas.

FAO projected the domestic demand for some main food
items in some Arab Countries in 1980 and 1985,

Also, the Arab Organization for Agricultural Development
projected the domestic demand for some main food items in Arab
Countries in 1980 and 1985. 1969 - 1971 was selected as the
projection base period. This is shown in Table 4.

(1) FAO, “Agricultural Commodities Projections for 1975 and 1985, Vo-
lume I and Volume JYI” and “Agricultural Commeodities Projections for
1970 and 1980, Volume I and Volume II”.
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of demand for marketing services has been estimated to be five

times as large as for food itself (0.7 for marketing services and
0.15 for food®).

3 — The transfer of part of rural population to urban areas
which characterises most of the Arab Countries, as a result
of industrialization and education, and which makes or
creates special or additional demands on food supply.

4 —TIn most developing countries many policies and measures
have been put into force to realize a satisfactory distribu-
tion of wealth and income (such as land reforms). This
stimulates and puts more pressure on food products. The
redistribution of income is most probably moving in favour
of the lower income groups, making for a rise in the aver-
age income elasticity of demand for food.

Projections of Domestic Demand for Human Consumption

Theoretically, the demand for a commodity, at the indi-
vidual level, is a function of its own price, prices of its substi-
tutes and complements, private consumption expenditure (which
replaces disposable income due to the better accuracy of pri-
vate consumption expenditures data compared to disposable
incomes data in most cases, as we mentioned before) of the in-
dividual and his tastes and preferences.

However, for the projection of individual demand it is
assumed that only per capita private consumption expenditures
is the only factor that changes over time, while other factors
such as prices of commcdities, prices of its substitutes and
complements, as well as individual taste and preferences, do
not change. That is, the individual demand for a commodity is
affected by per capita private consumption expenditures, and
the interaction between income and consumption in terms of
income elasticity of demand for the commodity.

From the above, it follows that for estimating the domestic
demand for a certain commodity in a given future period of
time, the following independent variables have to be identified :

(1) E.O. Heady, “Agricultural Policy under Economic Development”, Iowa
State University Press, 1962, p. 244.
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Table 2
Average Annual Growth Rates of Per Capita Gross National
Product at Market Prices in Arab Countries (1965 - 1971)

Couniiry

Average Annual Growth Rates
of Per Capita GNP

Arab Republic of Egypt

Sudan

Moroceo

Algeria

Iraq

Saudi Arabia

Syrian Arab Republic

Arab Republic of Yemen

Tunisia

Lebanon

Jordan

Arab Republic of Libya

People’s Democratic Republic
of Yemen

Kuwait

Oman

United Arab Emirates

Bahrain

Qatar

Somalia

Mauritania

Source: Ibid.

0.2
—0.9
2.5
4.8
14
7.4
3.1
24
3.6
0.8
—35
81

—72
—21
25.1
17.8
71
5.8
0.8
0.9

It must be stressed that although the demand for food in-
creases as population increases and/or cash income rises, a shift
in the demand for food due to a growth of population is dif-
ferent from a shift due to a rise in incomes. In case of popula-
tion pressure, the shift of demand is towards cheap food (fats,
starchy foods and low cost carbohydrates), and in ease of ris-
ing incomes the shift is towards expensive food (more fresh
vegetables, better cuts of meat and fresh and canned fruits).
With growth of income expenditures turn in the direction of
the quality and services of food. In U.S.A. the income elasticity
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developing countries is clearly higher than in the developed
countries. Therefore, a given rate of increase in cash income
has a strong impact on the demand for food in developing coun-
tries. Engel’s Law states that the demand for food for the com-
munity as a whole will, in general, increase as income rises to
higher levels, but the proportion of income spent on food de-
creases as income rises. A number of statistical studies since
Engel’s time clearly testify this statement.

Table 1
Average Annual Rates of Population Growth
in Arab Countries (1965 -1971)

Average Annual Rate

Country of Population Growth
Arab Republic of Egypt 25
Sudan 2.8
Moroceo . 27
Algeria 3.2
Iraq 3.2
Saudia Arabia 1.7
Syrian Arab Republic 3.3
Arab Republic of Yemen 2.2
Tunisia 21
Lebanon 26
Jordan 34
Arab Republic of Libya 3.4
People’s Democratic Republic of Yemen 2.9
Kuwait 9.8
Oman 2.6
United Arab Emirates 9.5
Bahrain 28
Qatar 9.6
Somalia 24
Mauritania 21

Source: International Bank for Reconstruction and Development “World
Bank Atlas, Population, Per Capita Product and Growth Rates”,
Washington, D.C., 1973.
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AGRICULTURAL DEMAND, SUPPLY AND
PRICES WITH SPECIAL REFERENCE TO
ARAB COUNTRIES
By
Dr. SAAD Z. NASSAR
Assoc. Prof. of Agricultural Economics, University of Assiut

Demand for Agricultural Products

The demand for agricultural products, particularly food, in
Arab Countries, as well as other Developing Countries, increases
at relatively high rates. This is due mainly to:

1 — The high rates of population growth,
Table 1 shows the average annual rates of population
growth in Arab Countries during the period 1965 -1971.
These rates are high relatively to the rates of population
growth in Developed Countries.

2 — The increases of per capita disposable income.
Table 2 shows the average annual rates of growth of per
capita gross national product (of which the per capita dis-
posable income is a part) in Arab Countries during the pe-
riod 1965 - 1971 at market prices.

Not all the increase in cash income, of course, is reflected
in the demand for food since only a part of the increment in
income is spent on food. The proportion of the increment which
is spent on food is determined by the income elasticity of de-
mand for food.) The income elasticity of demand for food in

(1) Income elasticity of demand is measured by determining either the
relative change in the quantities of food consumed with a relative
change of income or the relative change in the expenditures for food
with a relative change in income. Due to the better accuracy of pri-
vate consumption expenditures data compared to disposable incomes
data in most cases, the former replaces the latter in the measurement.
The income elasticities of demand vary by product, levels of income
and national or cultural differences.
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parer, justifie que I'indemnité, lorsqu’elle est sous la forme d’une
rente, suit I'évolution du pouvoir d’achat de la monnaie.

L’arrét rapporté confirme que la jurisprudence créatrice du
6 novembre 1974 conserve sa valeur, méme aprés la promulga-
tion de la loi du 27 Décembre 1974 (relative & la réévaluation de
certaines rentes : J. O. 28 décembre 1974). Celle-ci ne s’appliquant

qu'aux cas des préjudices causés par un véhicule terrestre a mo-
teur. B
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permanente de 100% nécessitant 'hospitalisation définitive, pro-
bablement en milieu psychiatrique a vie», elle note en clair le
caractére alimentaire de la rente indexée. Cest ce qui a fait que
les tribunaux et les Cours ont condamné le responsable 4 une
rente viagére indexée (argument tiré de I'art. 4 de la loi du 13
Juillet 1963 : trib. Gr. inst. Fontainebleu, 3 mars 1972 J.C.P. 1972,
I1. 17089. D. 1972, 590 note le Roy ; Poitiers 12 et 17 Janv. 1973
a Tarticle 208 C.C,, il est pcssible au juge d’indexer une rente
alimentaire.

Ainsi la Cour de Cassation pourrait, dans l'espéce fonder la
solution retenue sur le caractére alimentaire de la dette de répa-
ration, sans pour autant qu’elle soit contrainte & faire appel ex-
clusivement au principe de la réparation intégrale. La justifi-
cation de la solution par ce principe pourrait paraitre aller a l'en-
contre de l'autorité de la chose jugée. A la réflexion il n’en est
rien, D’abord parce qu’il s’agit d’un seul jugement dans lequel
les juges imposent la variabilité de Yindemnité en fonction du
cotit de la vie. Quand l'indemnité prend la forme d'une rente, on
ne peut pas dire que l'indemnité attribuée est suffisante. (note
P.E. sous crim. 5 Juillet 1961 précité). Ensuite, méme s’il s’agit
d’'un deuxiéme jugement, parce que les juges n’ont statué que sur
la dette de valeur du responsable (Carbonnier, op. cit. p. 416),
et, par conséquent, leur jugement n’a pas autorité quant a l’ex-
pression monétaire de cette dette.

Quoi qu’il en soit, il est certain que Pidée d’indexation a
pour champ d’application tout préjudice alimentaire qui affecte
les besoins essentiels de la vie de la victime. C’est I’atteinte phy-
sique qui rend la victime incapable de pourvoir a ces besoins de
vie. Autrement dit, c’'est 'incapacité de travail, conséquence di-
recte de l'accident, qui provoque le préjudice alimentaire. Or,
Uobjet de la rente réparatrice pourrait justifier 'indexation de ce
celle-ci. Si elle est destinée 4 compenser la perte de la capacité
de travail ; elle doit étre adaptée aux variations, indexées par
le législateur, des rentes servies, en matiére d’accident de travail.
(Paris 18 Juin 1974 précité). Si, par contre, la rente a pour objet
de réparer l'incapacité physique (la guasi-animalité de la victi-
me), elle doit suivre les variations qui affectent les frais de soins.
Pour que lindemnité soit efficace, la nature du préjudice a ré-
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qui, statuant dans une espece tout 3 fait similaire & la nobtre, a
accordé en réparation du préjudice corporel, une rente indexée
sur le prix de journée dans un hopital psychiatrique (crim. 5
juil. 1961 J.C.P. 1961 II — 12369 obs. P. E. V. pour une répon-
se affirmative : H. Mazeaud, les rentes «flottantes» et la répara-
tion des accidents D. 1951 chron. p. 19) la Cour d’appel a, en effet,
considéré ladite rente comme étant destinée i procurer & la vie-
time son placement dans une maison psychiatrique. Il en résul-
terait que le caractére alimentaire de I'indemnité justifie son in-
dexation. Encore faut-il s’accorder préalablement sur 'existence
de ce caractére.

En effet, la Cour de Cassation, notamment la chambre cri-
minelle, était hostile & cette qualification. Pour la Cour Supréme
Vobligation alimentaire ne peut naitre que de la loi. Or, un tel
texte faisait défaut en matiére de responsabilité civile (crim. 20
mars 1952 D. 1952. 413 note R. Savatier ; la loi du 24 mai 1951
qui autorise la majoration de plein droit de rente viagére et
pensions allouées en réparation d'un préjudice n’ayant pas d'ap-
plication dans tous les cas et, de toute fagon, cette majoration est
insuffisante).

Devant ces difficultés, la Cour de Cassation, dans l'arrét
rapporté, a préféré de mettre & part le caractére alimentaire de
la rente allouée, bien que celle-ci ait humainement ce caractére,
et fondé son indexation sur le principe de la réparation intégrale
ou, si 'on veut, sur le nécessaire caractére intégral de I'indem-
nité. Ce caractére implique et justifie que les juges du fond
«peuvent, dit la Cour de Cassation, prescrire les mesures néces-
saires pour indemniser d’'une maniére égale et suffisante & tout
moment la victime atteinte d’'une invalidité qui doit se continuer
dans le temps». Tout en ne contestant pas le fondement de cette
‘conclusion, on pourrait dire que la haute juridiction a implici-
tement reconnu le caractére alimentaire de la rente allouée :
1) Lorsqu’elle a retenu la constatation des juges du fond relative
au caractére alimentaire de la part de pension de retraite versée
par un organisme de retraite et destinée & couvrir une fraction
du prix de journée de soins, celd prouve que la créance de la vic-
time revét, quelle que soit sa source, un caractére alimentaire.
2) Spécialement lorsque la Cour Supréme reprend la constata-
tion de la Cour de Pau selon laquelle la victime «était, du fait de
I'accident, réduite & une quasi animalité, atteinte d’une invalidité
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judice de responsabilité civile, D. 1972. Chron. p. 229 ; Mignon,
la révision de rente indemnitaire & durée indéterminée. D. 1973,
chron. 139 ; S. Brousseau, l'indexation de rente indemnitaire
J.C.P. 1973. I. 2562. add. M. Gaudet et G. Morin. A propos de
la révalorisation des rentes indemnitaires, en cas de fluctuation
monétaire J.C.P. 1975. 1. 2633 ; M. Le Roy et H. Margent, inde-
xation et révalorisation des rentes, droit commun allouées en ré-
paration d'un accident. G.P. 1975. 1. doc. 131)..

11 était, en effet, inéluctable que la Cour de Cassation modi-
fie sa position initiale aprés qu’elle a admis l'indexation de la
rente allouée aux victimes par ricochet. Car établir des distine-
tions selon que le recours contre le responsable est exercé par
la victime directe ou par les victimes par Tricochet (héritier,
organismes publics ou sociaux tenus de verser a la victime une
pension) pour justifier l'indexation dans le deuxiéme cas seule-
ment serait sans fondement. Dans une espéce similaire 4 celle
faisant I'objet de l'arrét commenté, la Cour de Cassation a ap-
prouvé le juge du fond d’avoir donné gain & la S.N.CF. qui a
réclamé le remboursement des arrérages qu'elle doit verser &
son agent victime d'accident, et celle «<au fur et 2 mesure de leur
échéance, en y englobant la majoration «& venir» (civ. 2e, 2 juill,
1970 J.C.P. 1970 IV, 230, Le fondement de ce recours serait soit
I'idée de subrogation dans l'action de la victime : Soc. 16 fév.
1956 Bull. 1956 IV. 115, soit I'idée de la responsabilité de I'au-
teur envers l'organisme : Ass. plén. civ. 30 avril 1964, 2 arréts,
D. 1965 149 note J.D. Berdin, J.C.P. 1964. II. 13734 note Es-
main).

Ainsi un organisme social, qui est tenu selon son statut
de verser &4 son agent victime de l'accident, une pension d’inva-
lidité a le droit de récupérer non seulement les arrérages de la
pension, mais aussi le montant des majorations futures qui af-
fectent la rente versée ; la raison en est que «l'auteur d’un fait
dommageable est tenu envers foute personne, i réparer l'inté-
gralité de préjudice, quelle qu’en soit la nature que, par sa fau-
te, il a occasionné.» (Cass. civil 2¢, 24 juin 1954, G. P, 1954 -
2-210).

Mais l'auteur de dommages est-il responsable de la dépré-
ciation .de la valeur monétaire du dommage ? Favorable & la ré-
ponse négative la Cour de Cassation a cassé un arrét d’appel
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note J. Savatier civ. 29 oct. 1949 J.C.P. 1950, II, 5310 note Es-
mein, civ. 10 mai 1950, D. 1950. 465.

Ce méme principe, qui pourrait justifier la révision de I'in-
demnité lorsque aprés le jugement, le préjudice s’aggrave intrin-
séquement (civ. 8 Mars 1948 J.C.P. 1948 II 4253, civ. 2e, 7 oct,
1970 J.C.P. 1970 IV 273, civ. 2¢, 17 Jan, 1974. D. 1974 Somm.
P. 84), a cédé jusqu'a un temps tout récent ; le terrain au pro-
fit du principe du nominalisme et cela lorsque le préjudice s’aug-
mente seulement dans son expression monétaire. En effet, la
Cour de Cassation interdisait aux juges du fond d'indexer lin-
demnité, sur un indice donné méme lorsque la dépression de la
monnaie entraine la perte de pouvoir d’achat de l'indemnité al-
louée (Soc., 2 Mai 1952. D. 1952 413 note R. Savatier, J.C.P.
1952 II 6974 note Fréjaville, crim. 4 Juin 1959 D. 1959 Somm.
106. Rappr. crim. 7 oct. 1969 G.P. 1969 - 2 - 350. La Cour de
Cassation, surtout la chambre criminelle, s’est tenue solidement
4 cette interdiction, parce que «la dette indemnitaire dont est
tenu I'auteur responsable est définitivement fixée au jour de la
décision qui la détermine, en considération du préjudice actuel,
direct et certain causé par le fait dommageable (Crim. 5 Juillet
1961 J.C.P. 1961. II. 12369 nocte p. E.).

Mais depuis son arrét du principe du 6 nov. 1974, la Cour
de Cassation admet la validité de I'indexation de rente indemni-
taire ; larrét rapporté en témoigne (V. aussi Paris (17e ch.),
10 Mars 1975 G.P. 1975 - 1 - 275). Le principe de la répara-
tion intégrale, qui était trahi sur ce point, reprend son autorité.
De leur part les tribunaux et les Cours d’appel n’ont pas attendu
ce revirement pour imposer la rente indexée au responsable du
préjudice corporel. (trib. cor. Lille 29 Juill. 1953 D. 1954, 17.
trib. corr. de Laon 24 Janv. 1958. G.P. 1959 - I - 216. Paris,
4 mars 1972 J.C.P. 1973, II. 17455 Poitiers, 12 et 17 Janv. 1973
J.C.P. 1973, II, 17393 note R. Savatier Pau, 24 mai 1973 J.C.P.
1973 ; II. 17515 note R. Savatier. Paris 18 Juin 1974 J.CP.
1974 I, 17802 note R. Savatier) et la doctrine s'ingéniaient )
justifier une telle indexation. (Mazeaud et Tunc, traité de la
responsabilité civile, T.I. 5e &éd. n. 221 — 2, Starck, Droit civil,
obligations, n. 1000, Carbonnier, droit civil, 4, n. 112 p. 416
R. Savatier article précité ; L. Pierre Francois, lindexation
judiciaire des rentes viagéres allouées en réparation d'un pré-

— 34 —



Dr. A. Charaf-eldine : Dépréciation monétaire et obligations civiles 261

13 nov. 1952, 1953, 755 note Gervesie, civ. Ire, 29 Mai 1974 D.
1975 J. 482). Car il est certain que le prix de soins et de la
nourriture d'un grand invalide, comme la victime dansg l'es-
péce de Pau, présente un caractére alimentaire. On notera, par
la suite, que la cour de cassation a admis le caractére alimen-
taire de la créance de la victime. Or ce caractére justifie I'insai-
sissabilité et I'indexation de cette créance.

A) Certaines cours considérent que l'indémnité attribuée en
réparation d'une diminution des facultés physiques d'un débi-
teur, ainsi que le «Pretium doloris» échappent au droit de gage
général des créanciers et, par conséquent, ne peuvent pas faire
I'objet d'un Saisie-arrét. (Toulouse 14 Mars 1918 D.C. 1941. J.
28, G.P. 1938. 1. 855 ; Agen 18 Juin 1956, D. 1956. 313).

De méme les indemnités allouées en remboursement des frais
d’hospitalisation sont insaisissables, en égard de leur caractére
alimentaire (Douai 19 oct. 1959. D. 1959, 624 Comp. trib. G. L
Saint-Etienne 1re ch.) 3 oct. 1973. G. P. 1974 1. 148). Et l'article
2092 - 2 du Code civil déclare insaisissables «les provisions, som-
mes et pensions & caractére alimentaire, encore que le titre en
vertu duquel elles sont dues ne les déclare insaisissables...». 1l
est juste qu’une fraction des indemnités allouées en réparation
du préjudice corporel, lorsque celui-ci cause la perte de salaire,
soit insaisissable (Raynaud obs. Rev. trim. dr. civ. 1965 932.
no. 11). Car si le caractére élémentaire d’une fraction de salaire
justifie son insaisissabilité; il faut qu’il en soit de méme pour
une fraction correspondante de l'indemnité compensant la perte
de salaire. Bien que ce caractére alimentaire de 1'indemnité jus-
tifie son indexation (art. 208/2 C.C.) art. 4 de la Loi du 13 Juil-
let 1963 relative 2 l'augmentation de la quantité disponible en-
tre époux : R. Savatier ; les indemnités allouées aux victimes
d’accidents corporels ne peuvent elles depuis la loi du 13 Juillet
1963, consister en une pente indexée, J.C.P. 1972. 1. 2443) ; la
Cour de Cassation a estimé préférable de judifier cette indexa-
tion par le principe de la réparation intégrale.

B) Le principe de la réparation intégrale a pu offrir une
justification pour I’évaluation au jour du jugement définitif, et
du préjudice de l'indemnité qui compense celui-ci soit dans ses
éléments intrinséques soit dans son expression monétaire, (Req.
24 mars, 1942 D.A. 1942 118, crim. 6 Juin 1946 D. 1947. 234
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La Cour de Cassation n’a-t-elle pas déclaré «l'indemnité
allouée & la victime d’un accident & raison de son IP.P., doit
étre déterminée en fonction de la diminution de la capacité phy-
sique, sans qu'il y ait lieu de prendre en considération le fait
qu'elle n'avait eu aucune conséquence directe sur le salaire de
“1a victime». (Cass. civ. 17 déc. 1963 J.C.P. 1964 IV p. 15, 3 Juin
1955, J.C.P. 1955 II. 8814 note Esmein, D. 1956. 69.) Clest ainsi
que la victime peut demander une compensation pour I’abrége-
ment de sa vie, suite inéluctable des lésions corporelles. (Note
Fsmein sous Cass. civ. 2e, 21 déc. 1965, D. 1966. 181).

Ainsi la jurisprudence contemporaine essaie de cerner la no-
tion du dommage corporel «stricto sensu» en I'appellant tantdt
«préjndice de vies, tantdt «quasi animalité» de l'état de la vie-
time. Quel que soil le vocabulaire retenu, il est certain que la
vie quasi animalité n’est autre chose que la perte des facultés
humaines (capacité physique, capacité de travail et capacité in-
tellectuelle). Cetle perte constitue le vrai dommage corporel.

Dans lespéce, ’état animal de la victime nécessitait son
hospitalisation définitive dans un milieu psychiatrique, le pour-
voi en cassation reproche & la Cour de Pau davoir condamné
l'auteur responsable et son assureur & payer a la victime, indé-
pendamment d'un capital, une rente indexée en fonction du prix
des journées de soins. La Cour de Pau a fondé le mode choisi
d’indemnisation sur le caractére indemnitaire et surtout alimen-
taire de celle-ci. Plus particuliérement, la validité de I'indexation
de la rente indemnitaire est fondée sur le caractére alimentaire
de celle-ci. L'indice choisi par la Cour de Pau était d'autant plus
adéquat que I'indemnité était destinée & couvrir les frais de T'hos-
pitalisation de la victime.

Mais le préjudice alimentaire, qui est d’ailleurs viager et qui
consiste dans les «besoins essentiels de l'existence humiliée & la-
quelle la victime était réduite» (R. Savatier sous Pau 24 Mai
1973 précitéd), justifie-t-il le caractére alimentaire de l'indemnité
correspondante ? :

II. Lorsque l'établissement psychiatrique, dans lequel la
victime est placée, réclame le prix des journées pour des soins et
la nourriture de la victine, ¢'il exerce, en réalité, un recours
contre le débiteur d'une dette d’aliment (sur le recours des ho-
pitaux contre le débiteur d’'une obligation alimentaire v. Lyon
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Alors que la Cour de Pau, pour assurer & la victime une in-
demnité égale, voit dans la dette de réparation une dette ali-
mentaire, la Cour Supréme, tout en faisant abstraction de ce
caractére, est arrivé 4 la méme conclusion en se référant au prin-
cipe de la réparation intégrale.

Dés lors, la question se pose de savoir si ce principe implique
nécessairement cette conclusion. L’idée «préjudice de vies n’a-t-
elle pas joué un role dans cette conclusion ?

1 — Parce que la victime était, dans I’espéce, réduite a4 une
quasi animalité, c’était sa femme, és qualités du tutrice légale,
qui a réclamé la réparation des conséquences dommageables de
Paccident, conséquences que la Cour de Pau qualifie de «préjudice
de vie». Ces expressions traduisent-elles, sur le plaa technique,
une nouvelle idée du dommage corporel ?

- On sait que les éléments du préjudice causé a un individu
par une attejnte & sa personne physique sont bien la perte
éprouvée et le gain manqué (V. notre article précité). La perte
éprouvée consiste dans les frais de soins médicaux et ses acces-
soires. Quant au gain manqué, c'est la perte de revenus pro-
fessionnels. Mais il faut bien noter que cette perte est consécutive
a la diminution physique qui est l'effet principal de l'accident.
S’il est vrai que I'accident corporel cause de préjudice moral et
de préjudice matériel, il est aussi vrai que ces préjudices décou-
lent de Yincapacité physique et de l'incapacité de travail dont
sont frappées les victimes & la suite de 'accident. Abstraction
faite de ses conséquences indirectes sur le plan pécuniaire, l'at-
teinte physique provoque, en effet, directement lincapacité de
travail de la victime et diminue, ou fait disparaitre ses «satisfac-
tions, ses joies et sa plénitude d’une «existence d’homme». Dans
Pespéce, 'accident a réduit la victime & une vie que la Cour de
Pau et la Cour de Cassation considérent comme gquasi-animale.
L’accident a privé, done, la victime de sa vie «humaines. Or, celle-
ci constitue une valeur qui doit étre protégée non seulement
dans ses conséquences pécuniaires mais également et principale-
ment dans ses prérogatives physiques et intellectuelles. Aussi
faut-il indemniser non seulement lincapacité de travan, mais
aussi l'incapacité physique (Cass. Req. 13 Avril 1921. S. 1922 1,
257, note Demogue ; D. 1922, 1,5 note Capitant ; Pa:1s, 24 Mars
1957 ; J.C.P. 1957 IV. p. 95 ; Paris 13 déc. 1956 D. 1957, Somm.
p. 134, avec cette réserve : éviter le double emploi).
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de vue. Dans le domaine de la réparation de dommages corpo-
rels, il traite les caractéres de la créance de la victime et met en
&vidence la liberté des juges du fond de déterminer les modes,
et l'étendue de 'indemnisation réparant les dommages éprou-
vés par les victimes &daccidents corporels.

Spécialement cet arrét ainsi que l'arrét, rendu le 24 mai
1973 par la Cour d’appel de Pau, (J.C.P. 1973 — 17515 note R.
Savatier), contre lequel un pourvoi en Cassation a été formé
donnant ainsi lieu a larrét rapporté, offrent un nouveau terrain
de réflexion sur la notion du dommage corporel «strictu sensu»
(v. notre article : le droit & réparation de dommages corporels
«strictu sensu» résultant d’accident mortel, et sa fransmission
J.C.P. 1974 1. 2647).

Quand la Cour de Cassation approuve les motifs de la Cour
de Pau en reprenant la constitution de celui-ci relative 4 l'état
de la victime, cet état doit étre analysé, si la victime, du fait
de l'accident, réduite a4 une quasi-animalité, atteinte d’une inva-
lidité permanente de 100 9% mnécessitant son hospitalisation defi-
nitive et & vie. La Cour de Pau a pu analyser cet état en un
«préjudice de vie» : Pour les victimes «toutes les satisfactions,
les joies et la plénitude d’une existence de 'homme étant désor-
mais perdus».

Parce que les juges du fond sont tenus, déclare la Cour de
Cassation, d’assurer 2 la victime une réparation intégrale du
dommage par elle subi, ils peuvent définir les modalités de lin-
demnisation pour quelle soit égale et suffisante 3 tout moment
pendant la durée du «préjudice de vie» ; la victime ayant besoin
des soins hospitaliers, sa vie durant. Indemnité égale, cela si-
gnifie que le responsable doit en prendre la charge d'une ma-
niére qu’'elle assure les mémes gervices & la victime, en cas de
fluctuation économique, pendant le temps ol elle y a le droit.
L’indemnité est suffisante lorsqu’elle couvre, autant que possi-
ble, les besoins de la victime. Or, la rente indexée est le mode
de réparation le plus efficace pour une victime atteinte d’'une in-
capacité permanente totale (Bourges, 11 juillet 1974, J.C.P.
1974 - 17897, comp. Caen T Janvier 1974, D. 1974 -782). Cette
conclusion est d’autant plus valable dans notre espéce que ce
sont les soing effectifs eux-mémes qui soint diis & la victime,
indépendamment de leur charge pécuniaire.
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Et attendu que la Cour d'appel a constaté que Pustoch était,
du fait de Yaccident, réduit & une quasi-animalité, atteint d’une
invalidité permanente de 100 % nécessitant 'hospitalisation dé-
finitive, probablement en milieu psychiatrique a préjudice de vie,
gu’elle a justement éncuncé que la créance de Pustoch avait un
fondement indemnitaire et a précisé les modalités des paiements
dus par Colomes et son assureur ;

Que, par ces motifs, et abstraction faite d’un motif surabon-
dant selon lequel la créance aurait un caractére alimentaire, la
Cour @’appel a légalement justifié sa décision ;

PAR CES MOTIFS :

REJETTE le pourvoi formé contre P'arrét rendu le 24 mal
1973 par la Cour d’appel de Pau;

Condamne les demandeurs, envers le Trésor Public, & une
amende de mille francs ; les condamne, envers les défenderesses,
& une indemnité de mille franes et aux dépens liguidés a la som-
me de vingi franes, cinquante centimes, et ce non compris les
colit, enregistrement et signification du présent arrét ;

Ainsi fait, jugé et prononcé par la Cour de Cassation, Deu-
xziéme Chambre Civile, en son audience publique du dix sept
avril mil neuf cent scixante quinze ;

Ou étaient présents : M. Drouillat, Président ; M. Cazals,
Rapporteur ; MM. Papot, Bel, Chazal de Mauriac, Coudert, Bar-
bier, Lemercier, Barnicaud, Conseillers ; M. Béquet, Madame
Théodore, Conseillers référendaires : M. Boutemail, Avocat gé-
néral : Madame Lagardeére, Greffier de Chambre.

Deugziéme partie
Etude critique de Varrét

Cet arrét, qui fait application de la récente jurisprudence de
la chambre mixte de ia Cour de la Cassation (Cass. ch. mixte
6 nov. 1974 J.C.P. 1975, 11, 17978 concl. de M. GEGOUT et obs.
de M. R. SAVATIER) confirme que l'indexation de la rente attri-
buée aux victimes d’accidents corporels est une question de pre-
miére actualité. Il est également intéressant i d’autres points
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mier arrét frappé d’un pourvoi en cassation devra entrainer par
voie de conséquence, celle du second ;

Mais attendu que le pourvoi formé contre ce premier arrét
a été rejeté par arrét de la Chambre Sociale de la Cour ce
Cassation en date du 8§ juin 1574 ;

D’ol il suit que le moyen manque.

Sur ls second moyen :

Attendu que l'arrét attaqué, statuant sur une demande de
dame Marie Pustoch é&s qualités de tutrice de son mari Charles
Pustoch incapable majeur, en réparation des conséquences d'un
accident dont Colomes et son assureur, compagnie Les Travail-
leurs Francais, avaient été déclarés entiérement responsables
par application de l'article 1384 alinéa ler du Code civil, a con-
damné Colomes et son assureur & payer, en l'acquit de dame
Pustoch, 3 I'établissement hospitalier ou était placé Pustoch, et
chaque mois et sur état, les journées de soins au tarif actuel
de 65,90 francs et, par référence a cet indice de base, a tous
nouveaux tarifs en baisse ou en hausse qui pourraient &tre fi-
xés par I’Administration, dés cette fixation méme ;

Attendu qu'il est fait grief & la Cour d’appel d’en avoir ainsi
décidé, pour le motif que la créance de la victime aurait un fon-
dement indemmitaire mais un caractére alimentaire, de telle
sorte qu'elle pourrait étre indexée, aucune indexation n’étant
prohibée en matiére de dette d’aliments, alors que, la dette de
lauteur d’un accident envers la victinie ayant un caractére ex-
clusivement indemnitaire, la réparation sous forme de rente ne
serait assimilable ni & une pension alimentaire ni a4 une rente
viagére constituée entre particuliers, et ne pourrait dépendre de
circonstances variables et étrangéres au préjudice ;

Mais attendu que les juges du fond, tenus, en vertu des
articles 1382 et 1384 du Code civil, d’assurer & la victime une
réparation intégrale du dommage par elle subi, peuvent prescrire
les mesures nécessaires pour indemniser d'une maniére égale et
suffisante & tout moment, la victime atteinte d'une invalidité
qui doit se continuer dans le temps ;
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Second moyen : «Violation de larticle 1. 397 du Code de
la Sécurité Sociale, de l'article 1384 alinéa ler du Code civil,
violation par fausse application des articles 205, 206, 207, 208
du Code civil, de l'article 79 de l'ordonnance du 30 décembre
1953, de larticle 4 de la loi du 13 juillet 1963, violation de l'ar-
ticle 7 alinéa ler de la loi du 20 avril 1810, de l'article 107 du
décret du 20 juillet 1972, défaut de motifs, manque de base lé-
gale, en ce que l'arrét attagué a condamné l'auteur responsable
d’'un accident et son assureur a payer a la victime atteinte d’une
incapacité permanente totale, indépendamment d'un capital, une
rente indexée en fonction du prix des journées d’entretien de la
victime placée & vie dans un hépital psychiatrique, réserve faite,
d’'une part, & prendre sur la pension trimestrielle servie par un
organisme de retraite, pour le motif que la créance de la victime
aurait un fondement indemnitaire mais un caractére alimentaire,
de telle sorte qu’elle pourrait étre indexée, aucune indexation
n’étant prohibée en matiére de dette d’aliments, alors que la det-
te de lauteur d’un accident envers la victime ayant un carac-
tére exclusivement indemnitaire, la réparation sous forme de
rente n'était assimilable ni & une pension alimentaire, ni & une
rente viagére constituée entre particuliers, et ne pouvait dépen-
dre de circonstances variables et étrangéres au préjudices».

Sur quoi, LA COUR, en l'audience publique de ce jour.

Sur le rapport de M. le Conseiller Cazals, les observations
de Me Roques, avocat de Colomes et de la Société Les Travail-
leurs Francais, de Me Talamon, avocat de dame Pustoch, les
conclusions de M. Boutemail, Avocat général, et aprés en avoir
immédiatement délibéré conformément a la loi.

Donne défaut contre la Caisse Primaire d’Assurance Mala-
die de Rouen, et la Société Nationale des Chemins de Fer Fran-
cais.

Sur le premier moyen :

Attendu que l'arrét attaqué en date du 24 mai 1973, sta-
tuant sur des demandes en indemnités, a été rendu cn suite d’un
arrét du 3 juin 1972 qui avait alloué des indemnités partielles
et provisionnelles ; qu'il est soutenu que I'annulation de ce pre-
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Premiére partie
L’arrét de Cassation du 17 avril 19756

REPUBLIQUE FRANCAISE
AU NOM DU PEUPLE FRANCAIS

LA COUR DE CASSATION, DEUXIEME CHAMBRE CI-
VILE, a rendu l'arrét suivant :

Sur la requéte présentée par:

1°) le sieur Pierre COLOMES, amkulancier, demeurant a
Saint-Vincent de Tyrosse (Landes). Quartier du Stade.

2°) la SOCIETE LES TRAVAILLEURS FRANCAIS, socié-
té d’assurance i forme mutuelle, dont le siége social est & Char-
tres (Eure-et-Loir), 18 boulevard Chales, représentée par ses di-
recteur et administrateurs en exercice demeurant audit siége, en
cassation d’un arrét rendu le 24 mai 1973 par la Cour d’Appel
de Pau (3éme Chambre), au profit ;

1°) de la dame Madeleine PUSTOCH, demeurant & Rouen
(Seine-Maritime), 22 place Joffre, prise en sa qualité de tutrice
légale de son mari le sieur Charles PUSTOCH.

29) de la CAISSE PRIMAIRE D’ASSURANCE MALADIE
DE ROUEN, dont le siége est 3 Rouen (Seine-Maritime), 48 rue
Stanislas Girardin, représentée par ses directeur et administra-
teurs en exercice demeurant audit siége.

3°) de la SOCIETE NATIONALE DES CHEMINS DE FER
FRANGCAIS, société anonyme dont le siége social est & Paris,
45, rue Saint-Lazare, représentée par ses directeur et administra-
teurs en exercice demeurant audit siége,
défenderesses a la cassation.

Les demandeurs invoquent, & l'appui de leur pourvoi, les
deux moyens de cassation suivants :

Premier moyen : «Violation de l'article 3 de la loi des 27
novembre, ler décembre 1970, en ce que l'arrét attaqué doit
étre cassé par voie de conséquence de la cassation qui sera pro-
noncée du précédent arrét rendu par la méme Cour d’appel le
8 juin 1972 et frappé de pourvoi, les deux décisions étant la
suite I'une de l’autres.
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L’EFFET DE LA DEPRECIATION MONETAIRE
SUR LES OBLIGATIONS CIVILES

(Comnientaire de I'arrét de Ja Cour de Cassation francaise
du 17 avril 1975)

par
AHMED CHARAY - ELDINE
Professeur 4 la Faculté de Dreft
de PUniversité d’Ein-Chams
au Caire

Si l'inflation est, avant tout, un probléme éconcmique, elle
a, néanmoins, des conséquences dans lé domaine juridique. Ainsi,

la question se.pose de savoir leffet de la dépréciation moné-
taire sur les obligations civiles. Plus particuliérement, lorsque
la dépréciation de la monnaie entraine la perte du pouvoir d’a-
chat de I'indemnité allouée en réparation des dommages corpo-
rels, la question s’est posée de savoir &'il est loisible d'indexer
cette indemnité sur un indice donné pour qu’elle puisse conser-
ver sa valeur initiale. Le probléme nait, du fait, du principe no-
minaliste de la monnaie, principe consacré par larticle 134 du
code civil égyptien, qui dispose :

«L’obligation ayant pour objet une somme d’argent ne por-
te que sur la somme numérique énoncée au contrat, indépendem-
ment de toute augmentation ou diminution de la valeur de la
monnaie au temps du paiement.» (il existe, en droit francais,
un texte similaire, celui de l'article 1835 du Code civil). '

L’application de cette régle ne souléve pas de probléme par-:
ticulier en période de stabilité monétaire et économique. Il en
est autrement lorsque la valeur réelle de la monnaie se dégrade
par suite de crises économiques et financiéres,

La jurisprudence francaise a di faire face & ce probléme.
Aprés avoir reproduit un arrét récent de la Cour de cassation
francaise ayant trait au probléme de l'effet de la dépréciation:
monétaire sur Vindemnité allouée, dans le domaine de la res-
ponsabilité délictuelle, en réparation des dommages corporels,
nous essayerons d’analyser les solutions de ce probléme.
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sistance. In Turkey the latter course was chosen and was success-
ful, but in part at least because other factors promoted the accep-
tance of such institutions as civil marriage. In other cases, as in
the Arab states, reform has tried to find a middle road, utilizing
Islamic as well as Western rules and thereby staying closer to the
legal traditions of society. As rapid social and economic changes
continue, law in all countries will pay a role, probably an increas-
ing one, in promoting social change. This role is likely to be most
successful if the law can build upon and be adjusted to the tradi-
tions and experiences of the society which it is helping to
change.

— 04
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society than a complete abandonment of the per capita distribu-
tion of Islamic law and introduction of per stirpes distribution
where these descendants take the portion which their progenitor
would have inherited not limited to one third of the estate.(43

Space does not permit the treatment of more examples of
the adjustment of legal institutions in the Arab countries to
present-day needs. Generally it can be said that the methods
employed, synthesiz as well as electic use of various sources
have been successful. One question may be raised. In our dis-
cussion of the adjustment of law toc changing conditions in society
in the United States and in continental Europe, the role of the
courts has been emphagized. What is the role of the courts in
the other countries discussed ? In these countries, too, the
courts have an obvious role in the interpretation and day-to-day
application of the law. However, in & number of countries in
Europe as well as other parts of the world, court decisions are
not published as fully, and sometimes not as regularly, as in most
common law countries or France and Germany. Unpubligshed de-
cisions, of course, have much less impact on legal developments
than published decisions, particularly those of the highest courts.
On the other hand the rapid technological, social and economic
developments of modern times make the role of the courts in the
development of the law increasingly important. It is impractical
to revise major statutory enactments, such as codes, frequently
and needed adjustment to changing social requirements of the
society therefore often have to be made by the courts.

This brief survey has shown that law, as contained in statu-
tes or court decisions, is an important factor in the changing so-
ciety of our day. The law at times spearheads such changes, at
times brings about needed adjustments. In some cases, such as
Turkey, law has been used as a conscious instrument to bring
about social change in a traditional society. This can and often
does lead to friction and tension within the society. It may then
be a question whether the attempt to change society through le-
gal enactments should be abandoned or furher pursued despite re-

43) Among Islamic states which follow the system of distribution per
stirpes is Turkey which took over this system with the Swiss Civil Code
and Pakistan which introduced per stirpes inheritance in the Muslim Famliy
Laws Ordinance of 19861.
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family life in court and witnesses may be equally reluctant to
testify to events which would cast an unfavorable light on mem-
bers of a family of which they themselves may be members or
which they are friendly. Using Article 31, paragraph 1, as basis
for a divorce action thus may put the plaintiff in a position where
he or she is unable or unwilling to substantiate the facts alleged
through evidence. In such instances Article 31, paragraph 3,
provides a means of obtaining a divorce without having to allege
specific grounds. Other Arab countries have not adopted this
Tunisian device, but some have stipulated that a marriage can
only be dissolved by the courts for specified reasons.®

In the field of inheritance law new legislation in the Arab
countries also stayed within the framework of Islamic law. Among
the most important new rules enacted was the rule of obligatory
bequests to grandchildren introduced first by the Egyptian law
no. 71 of 24 June 1946. This law provided in Articie 76 that in

_cases where the decedent has not made a bequest for the descen-
dants of a predeceased child equal to the portion which such
child would have taken had he survived, the descendants shall be
entitled to a bequest equal to that portion up to one third of the
estate. In the debate on this bill in the Egyptian Senate the rap-
porteur stated that “in the bill on wills the government has not
confined itself to the use of rules of the Hanefite rite. Rather
it has searched among other rites for sources of inspiration so as
to draft a bill which is well-adapted to present-day circumstances
and which is well in line with practical needs.” 4l

The institution of obligatory bequests while staying wholly
within the Islamic framework protects orphaned grandchildren
who under the rules of the Islamic law of inheritance would
otherwise be excluded from inheriting from their grandfather if a
son of the grandfather survived. The solution found by the
Egyptian legislator and followed in other Arab countries with
some variation,® is better adapted to the needs of Islamic

40) For details and discussion of divorce in other personal status
laws cf. Norman Anderson, Law Reform in the BMuslim World, London,
1976, pp. 114-138.

41) Annals of the Egyptian Senate. Session of 25 March 1946.

42) Cf. Anderson op. cit. note 40, pp. 155-156 and Llebesny, op. cit.
note 26, p. 186.
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by the husband less easy and give the wife a wider opportunity
to divorce her husband for specific reasons. Tunisian law is in-
teresting in this regard. It has completely eliminated unilateral
repudiation in its traditional form and decreed that all divorce
action has to be brought in court.®” Article 31 of the Tunisian
Code of Personal Status permits divorce through court decree on
the grounds specified in the Code; in case of mutual consent of the
spouses; and upon unilateral demand of the husband or wife. In
that case the court will assess damages to be paid to the other
party against the party who has asked for the divorce. Cases
decided by the Tunisian courts show that the courts have allowed
a change in pleading during the suit, permitting the plaintiff in
the divorce action to shift the legal basis of the pleading from
Article 31, paragraph 1, which calls for specific grounds to Arti-
cle 31, paragraph 3, which permits a unilateral request for divorce
without specifying grounds, but with liability for an indemnity.

in effect Article 31, paragraph 3, gives the wife as well as
the husband the right of a court supervised unilateral repudia-
tion. There is, however, a legal presumption of an abuse of right
making the plaintiff liable to pay damages to the other party.®®
The court must award damages, but it can apparently award pu-
rely nominal damages in cases where it feels that the demand for
divorce, though based on Article 31, paragraph 3, was justified.®®
Although the award of damages to the other party may be mini-
mal, the plaintiff shifting from Article 31, paragraph 1, to
Article 31, paragraph 3, still risks having to pay a sizeable in-
demnity. The tendency to change the pleading may, however,
be explained on social grounds. There is hesitation in Middle
Eastern and North African society to reveal intimate details of

37) Article 30 of the Tunisian Code of Personal Status of 13 August
1956. Divorce outside a court of law is without legal effect.

38) Cf. Decision of the Court of Appeal for Tunis of 25 June 1965,
Revue Tunisienne de droit, 1966-67, pp. 205-206. M.T. Es-Senoussi Code du.
statut personnel anncté, 2d edition, Tunis, 1958, p. 32 Arabic text, p. 23
French text, equates the indemnity (gharama) stipulated in Article 31,
paragraph 3, with the mutsa due the divorced wife under certain circum-
stances, In the Tunisian legislation, however, the indemnity ‘may be due to
the wife or the husband.

39) In the above case the defendant husband was awarded one penny in
damages. '
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use exclusively the rules of ane specific school.3 Where, ag in
the case of the new civil codes, the drafters also examined KEuro-
pean codifications, a similar method was followed. The drafting
was no longer based primarily upon one European code, but pro-
visions from various ccdifications were utilized and fitted into
the new code.® This eclectic method thus differed not only
from the nineteenth century practice in the Ottornan Empire and
Egypt when the primary European source of legislation was
French, but also from the method employed by the Turkish Re-
public in the 1920’s which was eclectic in that Turkey did not
turn to a single European legal system as had been done in the
nineteenth century but chose among several European systems.
However, Turkey in the 1920’s still essentially adopted or adapted
one foreign code in a specific field, such as the Swiss Civil Code
and Code of Obligations or the Neuchétel Code of Civil Proce-
dure. It did not go as far as countries, including Turkey, did
later when they chose specific provisions from various foreign
codes as models for rules of the code they were drafting.(9

The new statutes enacted by Egypt and other Arab coun-
tries have taken into account and accentuated the changes which
have been breught about in large measure by increased urbaniza-
tion, industrialization and the influence of mass communications
which are bringing disparate cultures closer together than ever
before. The two methods employed by Egypt and other Arab
countries in the reform of their legal system, eclecticism and syn-
thesis of Islamic and non-Islamic rules, have, however, made
the reforms more easily reconcilable with social and economic
conditions.

In the field of personal status law, the new legislation gene-
rally has endeavored to make unilateral repudiation of the wife

34) Cf. the Explanatory Memorandum to the Egyptlan Draft Law
Concerning Certain Questions Affecting Personal Status, Decree-Law no.
25 of 10 March 1929 and the Explanatory Memorandum to the Egyptian Law
of Wills, no. 71 of 24 June 1946. '

35) This method is well-illustrated in the materials to the Bgyptian
Civil Code, al-Qanun al-Madani. Majmu‘at al-amal al-tahdhiriyys, 5 vols,
Cairo, no: date.

36) This practice is not used only in the Middle East. The Portuguese
have used a very similar method in drafting their new civil code which was
promulgated in 1967.
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vided they had concluded a civil marriage, likewise made women
generally more aware of the usefulness of a civil ceremony. Thus
civil marriage now is widely accepted in Turkey and the result at
which the Civil Code aimed appears to have been largely achieved.
It is likely, however, that this acceptance is due primarily to the
obvious practical advantages which flow from a civil marriage
and that the religious ceremony, which persists in many instances
alongside the civil ceremony, satisfies emotional needs for the
traditional mode of marriage.

In the field of divorce, the Turkish legislature likewise re-
fused to ease the provisions of the Civil Code. However, the
courts, to some extent at least, have permitted divorce on grounds
of mutual incompatibility, thereby avoiding the discussion of in-
timate family matters in court.® In the area of rights to real
property difficulties arose, as in many other countries, with re-
gard to land registration. Such registration is required both for
the creation and transfer of rights in land. However, in villages
particularly land was transferred without registration.  This
induced the legislature and the courts to develop new rules to
remedy the situation.®?

In the Arab countries the approach to law reform was less
radical than in Turkey. Islamic law was not eliminated from
the legal system. The aim rather was to codify rules of Islamic
law in personal status matters and to achieve a synthesis between
European law and Islamic law in other matters, such as obliga-
tions and real estate.®® In drafting of statutes in the field of
personal status law as well ag in other areas of law the drafters
used the eclectic method. This means in the case of Islamic law
that they drew upon the writings of jurists of the various schools
of Islamic jurisprudence in drafting the new statutes, rather than

31) H.V. Velidedeoglu. ep. cit. note 29, p. 64.

32) 1bid.

33) A plan for a synthesis between the two systems wasg developed
by Dr. ‘Abd al-Razzagq al-Sanhuri in hig Le Califat, sen évolution vers une
Société des Nations Orientales, Paris 1926. Dr. Sanhuri was deeply involved
in the drafting of codifications which applied the principle of synthesis in
several Arab countries.
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that use of the old marriage forms preserved the right of
talaq?.

Despite the difficulties which had arisen, the Turkish Gov-
ernment did not change the provisions of the Civil Code. How-
ever, since so many unions existed which were not marriages in
the eyes of the law, measures had to be taken with regard to the
offspring which was considered illegitimate. Otherwise compli-
cations would have arisen concerning inheritance and other mat-
ters touching upon parent-child relationships. Consequently the
Turkish parliament periodically enacted legislation legitimizing
children born from these unions. This was, however, special legis-
lation, legitimizing children born during a specified period, not
general legislation amending the Civil Code.

Over the years the problems created in this field by the
enactment of the Swiss Civil Code have diminished and there
has been a greatly increased acceptance of the civil marriage. In
most parts of Turkey a large percentage of couples are now
married in civil as well as religious ceremonies. This is probably
due again to a variety of factors. Female doctors have been em-
ployed in many instances thus making medical examinations of
the prospective brides more acceptable and the offices where the
civil ceremonies are held have been made more attractive. At
the same time there has been a better understanding of the prac-
tical advantages of civil marriages. World War II and the Korean
war brought home to Turkish women the fact that receipt of
government financial aid while their husbands were serving in
the armed forces was dependent on the possession of a marriage
certificate which could be obtained only through a civil ceremony.
After the outbreak of these two wars, women applied in large
numbers for these benefits. The claims of many of them were
rejected, however, because they were not validly married. As
a result the Turkish army temporarily released its men so that
they could enter into a civil marriage in addition to the religious
marriage they had concluded earlier.?

Other financial benefits accruing to wives and windows pro-

29) H.V. Velidedeoglu, “The Reception of the Swiss Civil Code in
Turkey”, International Social Science Bulletin, vol. g, no. 1 (1957), p, 64.
30) Hifzi Timur, ¢p. cit. note 28, p. 36.
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law has become in Turkey a conscious instrument in the pro-
motion of cultural change.”

Given the difficulties arising from the abolition of long-estab-
lished and deeply-rooted institutions and from the introduction
of a new legal system based on a number of foreign codes taken
from different nations, the Turkish legal system can be said to
have worked generally well. However, some difficulties did arise,
particularly, as was to be expected, in the fields of family law,
inheritance law and land law. Especially in rural areas, the
population did not easily become adjusted to the requirement of
a civil marriage which the new Civil Code established and con-
tinued the old forms of marriage following Islamic law and estab-
lished customs which called for the presence of an imam. Under
the law such a so-called imam nikah was permissible, but only if
it followed a civil ceremony. This requirement was ignored and
many marriages in rural areas of Turkey were therefore not valid
in the eyes of the State.

The reasons why civil marriage was not accepted by much
of the rural population were many. The parties had to fulfil a
number of formalities strange to them before being allowed to
marry, such as a medical examination of both the prospective
bride and groom. Many men did not want to have their future
wives examined by male doctors. The marriage ceremony itself
was quite often performed by a rather indifferent official in an
unattractive office, quite different from the traditional ceremony
to which the population had been used.®® Another reason was
that the new Civil Code did not allow divorce by repudiation
(talag). The divorce law of that Code not only was more involv-
ed, but also called for speficic grounds. The public airing in
court of family difficulties was regarded by many as unaccepta-
ble. There was apparently a wide-spread belief in rural areas

27) See on this point Biilent Davran, “Die Rechtsstllung der Pflege-
kinder und die Rezeption des Schweizerischen Zivilgesetzbuches” Annales
de la Faculté de droit d’Istanbul, 3rd year, no. 4 (1954), Istanbul, 1955,
pp. 405-424, particularly p. 405.

28) H. Timur, “Civil Marriage in Turkey : Difficulties, Causes and
Remedies”, International Social Science Bulletin, vol. 9, no. 1 (1957), pp.
34-36. ’

— 17 —
(2)



244 LEGYPTE CONTEMPORAINE

relationship between decisions of the United States Supreme Court
and changes in the United States Constitution, the Federal Con-
stitutional Court declared further that “legislative reforms en-
counter particularly great obstacles and difficulties if they are
directed toward the modification of a large codification which
is as important within the framework of the total legal order
as the codification of the private law in the Civil Code.”@®

The emphasis on the role of the courts in the adjustment
of the law to social and economic changes in Germany is greater
than any similar emphasis in France. This plienomenon can be
explained not only by a somewhat different philosophical outlook,
but also by the fact that Germany since the enactment of the
Civil Code has undergone economic and political changes which
profoundly affected German society and many concepts which
existed at the time the Code was enacted largely antiquated. The
provisions of the Code could thus be maintained without legislative
changes in many instances only through judicial interpretation
which took into account the changing social and economic con-
ditions.#® '

In the Middle East, law also has been applied frequently to
promote social change. A prominent example of a fundamental
change in the legal system is post-World War I Turkey. After
some initial hesitation the government of Kemal Ataturk decided
in 1024 to abolish the application of sharia law even in matters
of personal status and to put Turkish law on a completely secu-
larized and Europeanized basis. In the field of private law Tur-
key in 1928 enacted a civil cede which followed the Swisg Civil
Code and Code of Obligations with very few changes. In other
fields of the law, codes closely based on other European codes
were adopted soon thereafter.@® The total elimination of Isla-
mic law in Turkey was a deliberate step in the modernization of
the country which President Ataturk intended to achieve, and

24) Thid. p. 289.

25) For a comparative treatment of the use and importance of judi-
cia]l decisions in English, German and French law see John P. Dawson,
The Oracles of the Law, Ann Arhor, 1968, See also S. Belald, Essal sur le
pouvoir créateur et normatif du juge, Paris 1974.,

26) See Herbert J. Liebesny, The Law of the Near and Middle East,
Readings, Cases, Materials, Albany, 1975, pp. 79-81.
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Again the courts emphasized the need to take changing so-
cial conditions into account. In a decision confirming the award
of monetary compensation to a television announcer who hagd
been libeled in a magazine article, the Federal Court stated that
legal concepts had changed since the Civil Code had been enacted
in 1900 and that furthermore fundamental technological and
social changes had taken place which provided opportunities for
injuries to the right of privacy which the Civil Code could not
have foreseen. The judge should not be bound by the decision
made by the legislator in 1900 which limited non-material dama-
ges to such an extent that such damages could not be awarded
even in case of a very serious invasion of privacy.®

The Federal Constitutional Court in a decision dealing with
a hasically analogous case of libel voiced similar sentiments,@D
It declared that “the task of the judge may make it necessary
to bring to light through his insight into societal values (an in-
sight which necessarily has personal elements), value concepts
which are implicit in the constitutional legal order, but which are
not or not sufficiently expressed in the text of the statutes...... ”
The judge must fill the gap existing in the law “creatively,” using
the ‘“yardstick of practical common sense and the well-estab-
lished general concepts of justice in the community.” @2

The court further. stated that the freedom of the judge to
develop the law further grows with the aging of the codification.
The provisions of the code have .. h¢ interpreted “in the context
cf the social conditions and the sceio political views with which
it must interact.” The content of - statutory provision “can and
must change with these conditions and views when necessary.
This is particularly true when conditions of life and views on the
law have changed as fundamentally between enactment and appli-
cation of the law as has been the case in this century.”®®

In a statement reminiscent of those made with regard to the

20) Decision of the Federal Court of 5 March 1963, BGHZ 39 (1963),
pp. 124-134, at pp. 131, 132.

21) Decision of the Federal Constitutional Court of 14 February 1973,
BVGE 34 (1937), pp. 269-293.

22) Ibid, p. 287.
23) Ibid. pp. 288-289.
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the enactment of the law on equality of the sexes. The Federal
Constitutional Court thus held Article 1628 and 1629 of the Civil
Code to be unconstitutional. These articles had been inserted
in the Civil Code by the law on equality of the sexes. They pro-
vided that in cases where the parents could not agree on measures
relating to the exercise of parental power Over their children,
the father would decide. Also, the minor child was to be repre-
sented by the father. In holding that these provisions were in
conflict with the constitutional requirement for complete
equality of the sexes, the Federal Constitutional Court again
referred to the change in social conditions. It stressed that the
position of the German woman in society and in the family had
changed and that this change was reflected in the social con-
ditions existing at the time the constitution was enacted. The
Constitutional Court, therefore, ruled that the parents together
had to make all decisions concerning the exercise of parental
power. In case they could not agree the court should decide.®

The German courts have acted in other areas too to adjust
the law to the requirements of the present time. One such area
is that of privacy and protection of the personality, particularly
against libel. The German Civil Code does not provide generally
for monetary compensation for damages, and allows compensa-
tion for non-material damages, pain and suffering, only in cases
of injuries to the body or health or of unjustified deprivation of
liberty.@® Even though there was at the time no general pro-
tection of privacy, the courts even before World War II felt that
the provisions of the Civil Code were ‘inadequate. This feeling
increased after World War II and the courts gained a general
basis for a new approach to this question in Article 1, para-
graph 1, of the Constitution which declared that human dignity
is inviolable and that it has to be respected and protected by all
governmental powers. This provision and an analogous applica-
tion of Article 847 of the Civil Code were used by the courts to
establish broad protection of privacy and award monetary dama-
ges in cases of violation of this privacy.

18) Decision of the Federal Constitutional Court of 29 July 1959,
BVGE 10 (1960) pp. 59-89,

19) Article 847. Article 249 provides that the person liable for dama-
ges must reestablish the conditions which would exist had the action which
caused the liability not taken place.
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This is apparent from an opinion of the Federal Court, the
highest court of the Federal Republic of Germany, in a case pend-
ing before the Federal Constitutional Court.@® This opinion re-
lated to a case where the marriage of the parties had been dissolv-
ed by the court of first instance. The wife (defendant) appealed
and moved that the husband (plaintiff) be ordered to pay an
advance on the court costs. The court of appeal held that accord-
ing to Article 1387 of the Civil Code (now abrogated) any obliga-
tion of the husband to pay an advance on court costs of the wife
in cases where the wife is the adverse party arises only if the
spouses live under a system of matrimonial property which gives
the husband administration and use of the assets brought into
marriage by his wife, The court of appeal held that this Article
was incompatible with the constitutional provision on equality
between men and women. In its opinion the Federal Court stated
that “this practice may have been justifiable as long as the right
of the husband to the use of assets brought into the marriage by
his wife represented a tangible economic value, while in case of a
separation of assets, which generally was agreed upon only if
the wife had assets, the wife actually had means of her own. The
economic development since the drafting of the Civil Code has,
however, made the husband’s right to the use of the wife’s
assets in most cases a purely theoretical one because the wife
only rarely has assets which yield income, On the other hand,
inflation and the consequences of the war and the period imme-
diately following have turned assets into losses in most cases
where separation of property had been agreed upon. Therefore the
practice of making the duty to advance costs dependent upon the
existing property arrangement hags long lost its basic relevance.”?

The German courts went further than the statute in then
endeavour to promote equality between men and women even after

16)Under German law the Federal Constitutional Court may ask the
highest courts of the Federation and the Linder how and on the basis of
what considerations they have interpreted the coopstitution in the question
under dispute, whether and how they have applied in questions before them
the provision whose constitutionality is being challenged and what legal
questions involving this provision are hefore the court in question. The
above-mentioned advisory opinion of 6 September 1953, IVRG 11/53, BGHZ
1954, Appendix pp. 34-81 is in anwer to such a query from the Federal
Constitution Court.

17) Ibid,, pp. 37 - 38.
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many debts and deprived the creditors of repayment, the courts
intervened on the basis of Article 242 of German Civil Code, one
of the so-called general clauses. This article provided that debtors
must discharge their obligations “in good faith.” Accordingly,
the Reichsgericht, Germany’s highest court, held that debts ex-
pressed in the o0ld currency had to be repaid in the new currency
at a rate adjusted to the circumstances of the individual case,
taking into account also the general impoverishment of the popu-
lation following the inflation. It should be noted that a statute
enacted in 1925 regulated the revalorisation (Anfwertung) of
certain debts, but the courts applied the principle of revalorisa-
tion earlier and more broadly.1® Thus the German courts
through a new interpretation of a provision of the German Civil
Code had a strong influence on the economic consequences of a
disastrous inflation.

The Second World War was followed by significant changes
in the social structure of Germany. One of these changes was in
the relationship between husband and wife. The German Consti-
tution of 1949 established in its Article 3, paragraph 2, that men
and women have the same rights. According to Article 117, pa-
ragraph 1, statutory provisions not in agreement with Article 3,
paragraph 2, were allowed to remain in effect only until 31 March
1953. It was expected that by that date the parliament of the
German Federal Republic would have enacted new legislation
adjusting he Civil Code to the constitutional requirement of equa-
lity of men and women. This, however, was not the case. In fact,
legislation establishing equality between men and women was not
enacted uutil 1957.09 Thus there was a gap of slightly over
four years which the courts filled on the basis of the constitutional
provision. In their decisions the courts took into account the
very significant social changes which had occurred in Germany.

14) Palandt, Biirgerliches Gesetzbuch, Becksche Kurzkommentare, vol.
7, 29th revised edition, Munich 1970, pp. 186-187. See also E.J. Cohn, Manual
of German Law, vol. 1, 2d revised edition, London, 1968, p. 99, Wolfgang
Friedlander deals with the general phenomenon of the frustration of con-
tracts through economic upheavals in Law in a Changing Scciety, Berkeley
1959, pp. 112-115.

15) Law of 18 June 1957 (BGB1, 1957 I p. 609, so-called Gleichberech-
tigungsgesetz).
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59-112 of 7 January 1859) which established a public fund to
compensate victims of automobile accidents or their heirs in cases
where the person responsible was unknown or indigent. It should
also be noted that this is an instance where the courts of appeal
persistently differed with the Court of Cassation and ultimately
induced the highest court to change its line of decisions.

A French example of legal changes through statutory enact-
ments to meet new needs is provided by law no. 65-570 of 13
July 1965 which adjusted the marital property regime to the re-
guirements of modern society. In the field of civil procedure the
reforms of recent years also have brought about changes which
were dictated by present-day concepts and needs. For example,
these reforms greatly enhance the powers of the judge in the trial
court, particularly with regard to the procurement of evidence,
bringing the trial again closer to the inquisitory procedure. This
development has important consequences since now the judge can
order a party upon motion of the other party or on his own motion
to produce documents even when these documents are detrimental
to his case. This is a departure from the old rule that nobody
should be forced to produce evidence against himself. In practice
the new provision affords more protection to divorced wives since
husbands who are delinquent in their alimony payments can now
be forced to disclose their earnings. The increased role of the
judge in Frenchk civil procedure has been explained as a manifes-
tation of the changing role of the state. The state now is deeply
involved in social and economic ag well as political affairs. Greater
involvement of the state and its organs in judicial affairs even
where they are concerned with private interests of ihe parties is
thus a logical and acceptable consequence.!®

German law also offers a number of instances where law
promoted social changes either through court decisions or through
statutory enactments. During the catastrophic inflation which
followed World War I in Germany, creditors were threatened
with the loss of their claim if the debtor was allowed to repay in
practically worthless currency. In order to avoid the serious effects
on the economy of such a development which would have wiped out

13) Emmanuel Blanc, Procédure civile 1972, Commentaire da décret
du 9 Septembre 1971, Paris 1972, pp. 9-10. See also Emmanuel Blanc, La
preuve judiciaire. Commentaire du décret du 17 Décembre 1973, Paris 1974.
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trial court and the Court of Appeal of Nancy dismissed the suit.®
On appeal the Court of Cassation reversed, holding that notwith-
standing the theft the custody of the owner had not ceased and
remanding the case to the Court of Appeal of Besancon.®® The
Besancon Court, however, again found against the plaintiff.aw
On second appeal to the Court of Cassation the Court, decided
en banc (chambres réunies) that Dr. Franck had been deprived
of control over the vehicle by the theft and could therefore not be
held responsible for damages" '

In discussing this case Capitant stated that the Court of
Cassation in its decision of March 1938 . ad been influenced by
two main considerations@® One was the objective theory of al-
locating risk, under which the owner having the benefit of the
automobile should also be responsible for anv damage caused by
the vehicle. The other was based on grounds of sccial equity.
The owner of an automobile was usually insured, the argument
went, and damages were less burdensome to him. One might
add that they would also have been easier to collect by the victim
or his heirs than would have been the case with the thief. The
reversal of the 1936 decision was based in part upon a lessening
of the influence of the objective theory and recognition that the
thief too had the benefit of the use of the car he had stolen. A role
also was played, however, by a shift in the social outlook. By
‘the late 1930’s and the 1940’s the general attitude toward owner-
ship of an automobile had changed. In the early part of this
century an automobile had been largely a luxury, but by the
late 1930’s it had become largely accepted as a vehicle essential
for- the rapid movement of goods and persons. It was no longer
a symbol of affluence. Therefore the image of the rich car owner
easily able to pay damages to the poor victim of an accident no
longer applied. It is noteworthy in this regard that some time later,
on December 31, 1952, a law was enacted (amended by decree no.

8) Nancy, 10 July 1931, D P. 1936. 1.83.

9) Civ. ¢. 3 March 1936, D.P. 1936.1.81, note Capitant; 8. 1937.1.109.

10) 25 February 1937, D.H. 1937, 182; S. 1937.2.97, note P. Durand,

11) D.C. 194225, note G. Ripert; S. 1941.1.217, note Henri Mazeaud;
Gaz. Pal. 1941.11 467, rapport cons. Legarde.

12) Henri Capitant, Les grands arréts de la jurisprudence civile, 5th
edition by Alex Well and Frangois Terré, pp. 394-395.
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ment decided not to pursue the experiment further, but to have
the prohibition repealed, a move which was popular because of
the widespread abuses to which prohibition had given rise.

The techniques of adjusting law to the needs of the times
in continental European countries are by necessity somewhat
different from those in the United States. Here toc, however,
court decisions are utilized. One feature, of course, which distin-
guishes civil law countries from common law countries is the
existence of comprehensive codes which provide the basic stabil-
ity and certainty to the legal system. Theoretically at least,
court decisions play a subordinate role. In practice court deci-
sions have become increasingly important in many countries using
a gyztem of comprehensive codes, particularly as the codes have
been aging. Because of the fundamental importance cf the codes,
however, the courts have usually attempted to fit their decisions
within the framework of the codes, especially in France where
the Court of Cassation would regard a decision in a civil case
not based on the Civil Code as lacking a legal basis (base légale).

A good example of the adjustment of the law to new situa-
tions without change in the provisions of the Civil Code is provid-
ed by he treatment of motor vehicle accidents in France. When
the French Civil Code was enacted in 1803, automobiles were
unknown and the problems which their operation would cause
could not ke forescen. However, the French courts have used
one sentence in the first paragraph of Article 1384 of the Civil
Code to derive comprehensive rules applicable to automobile acci-
dents. That Article provides that a person is responsible for
damage caused by ‘“things in his custody” (‘choses gue Pon a sous
sa garde”). One of the points which has been controversial was
the meaning of custody and custodian in the above provision. The
French Court of Cassation held for a.number of years that the
owner of an automobile remained responsible for the damage
caused by the vehicle even if it was stolen. This holding was oppo-
sed by many of the Courts of Appeal in the late 1920°s and early
1930’s The issue was brought to a head in a case which arose
in 1929. In December of that year the son of a Nancy physician,
Dr. Franck, parked his faher's car on a street in that city at
night. The car was stolen and the thief, driving the stolen car,
killed a pedestrian, a M. Connot. The thief was never found.
The family of the deceased sued Dr. Franck for damages. The
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law.”®™ This attitude is similar to that taken by lawyers in
countries with a system of major codes with regard to the inter-
pretation of these codes. In both instances there is a disinclina-
tion to amend the statutory instrument. The preferred means
of meeting new social and economic requirements in these cases
is through court decisions.

However, in both common law and civil law countries statutes
are likewise used to adjust to social changes. At times compre-
hensive statutes follow a series of important court decisions, as
in the case of the American civil rights legislation. In other in-
stances socially important legislation is enacted in an area where
the courts had not acted or could not act decisively. This was the
case with the American prohibition of alcoholic beverages. A
movement to limit or prohibit the consumption of alcoholic he-
verages had been gaining ground in various states of the United
States for a long time and in 1919 a constitutional amendment
was ratified by the states which outlawed manufacture, sale, or
importation of intoxicating liquors for the United States and its
territories (18th Amendment). On the basis of this amendment
the National Prohibition Act (Volstead Act, 41 Stat. 305) was
enacted in October 1919. Before the enactment of national
prohibition the Supreme Court had not made any decisions
fundamentally affecting this question and after the passage of
the 18th Amendment and of the Volstead Act, the Supreme Court
upheld their constitutionality.

Nation-wide prohibition proved difficult to enforce and actual-
ly gave rise to widespread bootlegging activities largely in the
hands of organized crime. As a result the initial popular support
of prohibition waned quickly and after fourteen years, in 1933,
the 18th Amendment was repealed by the 21st Amendment. The
prohibition of alcoholic beverages in the United States thus is an
example of a socially highly significant legal development brought
about by a constitutional amendment and implementing legislation
in an area where the courts had not acted in a decisive fashion.
At the time the American prohibition legislation provides an
example of a social experiment introduced by legislation which
for various reasons did not work satisfactorily. Here the govern-

7) 8t. JOS_leph Stockyard Co. v. United States, 298 U.S. 38, at 94.
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res had been building before this decision, indeed Brown might
not have brought suit and questioned the separate but equal
doctrine had there not been such pressures. However, the deci-
sion in that case gave an important impetus to the movement
for racial eguality. Cases in other fields held governmental
discrimination as being likewise in violation of the Fourteenth
Amendment and in 1964 the U.S. Congress enacted a comprehen-
sive Civil Rights Act.

The U.S. Supreme Court decision in the Brown case illustrates
also another problem which arises where decisiong are used as
a means to promote social change. All legal systems require sta-
bility and certainty, since excessive fluidity and changeability
would create chaos. In common law countries one means of
achieving such stability and certainty is the doctrine of stare
decizis which means that precedents are binding. However, as
a famous American jurist, Roscoe Pound, has expressed it : “Law
must be stable, yet it cannot stand still.”® Precedent, therefore,
cannot be adhered to absolutely, but some room has to be provid-
ed for changes necessitated by changing demands of society. In
the interest of certainty in private relationships the U.S. Supreme
Court is less ready, however, to set aside a precedent which has
become a well-established rule in property relationships or com-
mercial law than to overrule a case in the area of constitutional
law.® It is in this area that the U.S. Supreme Court has seen
it as particularly important to keep the law in accord with changes
in the social order. Thus Chief Justice Marshall declared in
MecCuiloch v. Maryland : “It is a constitution we are expounding...
intended to endure for ages to come and, consequently, to be
adapted to the various crises in human affairs.”® And more
than a hundred years later Chief Justice Stone stated : “The
doctrine of stare decisis however appropriate or even necessary
at times, has only a limited application in the field of constitutional

4) Roscoe Pound, Interpretations of Legal History, Cambridge, Mass.,
1823, p. 1.

3) See HEdgar Bodenheimer, Jurispmdence, the Philosophy and Method
the Law, Cambridge, Massachusetts, 1962, third printing 1970, p. 372 and
pp. 218-220. See also Edward H. Levi, An Infroduction to Legal Reasoning,
Chicago,; 1949, pp. 58-61.

6) 17 U.S. (4 Wheat.) 316 at 415 (1819).
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examples taken from the United States, civil law countries of
Europe and countries of the Middle East.

A prominent recent example where social change in the
United States was promoted by decisions of the Supreme Court
can be found in the field of race relations. The basic decision
was Brown v. Board of Education.® The issue in this case,
and similar ones, was whether a state of the United States by
maintaining separate schools for white and black children thereby
denied the black children “equal protection under the law” as
guaranteed by the Fourteenth Amendment to the United States
Constitution. The decision in Brown reversed an earlier decision
by the Supreme Court. In 1896 the Supreme Court had decided
a case where a man of mixed white and black blood, in the State
of Louisiana, had been denied the right to sit in a railroad coach
reserved for whites.® When he refused to move to a railroad
coach on the same train reserved for Negroes he was arrested
and jailed on the basis of a Louisiana statute requiring separate
accommodations for white and black passengers on railroads. The
Supreme Court held at that time that the provision of separate
but equal facilities did not violate the Fourteenth Amendment,
providing the facilities were actually equal.

The rule established by this case was applied, particularly
in the southern states of the United States, to other aspects of
life including the schools. In Brown v. Board of Education the
Supreme Court specifically denied that the provision of separate
but equal facilities constituted compliance with the requirements
of the Fourteenth Amendment. It concluded “that in the field
of public education the doctrine of ‘separate but egqual’ has no
place. Separate educational facilities are inherently unequal.
Therefore, we hold that the plaintiffs and others similarly situat-
ed for whom the actions have been brought are, by reason of the
segregation complained of, deprived of equal protection of the
laws guaranteed by the Fourteenth Amendment.”

Tt should be stressed that the Supreme Court decision in
Brown v. Board of Education did not start the movement to
eliminate discriminatory measures based on race or colour. Pressu-

2) 347 U.S. 483 (1954).
3) Plessy v. Ferguson, 163 U.S. 547 (1896)
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LAW AS AN INSTRUMENT OF SOCIAL CHANGE®
By
HERBERT J. LIEBESNY
National Law Center, The George Washington University

Washington, D.C.

From earliest recorded times law has played an important
role in the social, political and economic development of the peo-
ples of the world. This role has varied at different times and
in different areas and at times even with regard to specific
issues. It can be a conservative one where the law attempts to
remain static and only reluctantly adjusts to emerging new needs
of the society, it can be one where the law keeps abreast of these
needs and, finally, law can assume a role of leadership in social
and economic change. This discussion will deal primarily with
the last-mentioned phenomenon which has become so important
in our own times in developed as well as developing countries.

The question arises first of all how law can assume such a
leadership role. It can be done either through statutory enact-
ments or through court decisions. These two methods are, of
course, not mutually exclusive. Indeed, it happens quite frequent-
ly that important changes are first introduced through court
decisions and are later confirmed or modified by statutes. Where
such changes are initiated by legislation they are, by necessity,
enforced and interpreted by court decisions. Attempts to initiate
or promote social change through legal means is, of course, not
always successful. The reform legislation or the innovative court
decisions may be rejected by the population or a significant part
of it. This may result either in an abandonment of the attempt
at change or, particularly where the change has been accepted by
part of the population, in an effort to make the change acceptable
to the rest of the people through various means. In the following
the general statements made here will be illustrated through

1) This article is based upon a paper read in the Egyptian Society for
Political Economy, Statistics and Legislation on June 7, 19786.
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