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ABSTRACT

Diversion theory in using the legislature is an integrating theory;
constituting a constitutional defect. It aims to enlarge extent of the control on

the constitutionalism of laws.

A defect of the legislative diversion 1s mainly related to the
jurisprudence’s objective because the legislator should achieve the general
interest through his legislations. If he achieved other interest, the legislation

would be riddled with defect of the legislative diversion.

The discretion power, not bound one, is the natural field of the
legislative diversion theory. Thus, point of the legislative diversion is larger

than the irregularity point of the legislation to the constitution.

The legislative diversion is the most dangerous defects because it is a
hidden defect that does not appear when we compare among the texts of
legislation and constitution. Worthwhile, the legislation riddled with diversion

has correct appearance and false reality.

The factors affecting on operating of the legislature and pushing it to
the legislative diversion, are formulating of the legislature, the executive, the
political parties and the parliamentary committees. Each factor perhaps push

the legislature to issue laws that it does not respect the general interest.

As the diversion relating to objectives of the legislations, it is a defect
that cannot be confirmed. Therefore, the jurisdiction resorts to the
presumptions and evidences that accompanied the legislation to affirm this
defect. Through these presumptions, the judge composes his belief about

existing the diversion.



The substantive standard, not the subjective one, is the most prominent
to expose this defect. The court should compel its judicial control on the
constitutionalism of laws according to the substantive parameters. The
substantive standard pursues confirmation of the substantive factor, i.e.

absence of the general interest.

Report of the legislative diversion control is that made the legislature
during its organizing to the persons’ rights and liberties, does not impair and
encroach upon these rights because this controlling considers deterrent to it;
unveiling it before its voters. Consequently, it losses reliance of the public

opinion.

The penalty resulted in confirming the legislative diversion defect is the

legislation’s nullification.
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