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ABSTRACT

The compensation is an effect for the civil responsibility. Also, it is one
of the essential methods to reform the damage that harmed the injured, to
eliminate its effects, or at least to reduce them. The injured has a right to
claim the compensation for the damages because of the other's mistakes when
the necessary conditions for existing the subject's responsibility from mistake
and damage and the constructive relation between them are available. The
judge has the discretionary powers to decide the compensation lawsuit,
especially what is related to the compensation discretion. He is not submitted
to the control of cassation court, exception what is related to exist elements of
the compensation discretion or not.

The main basis that the jurisprudence and justice have agreed, and
controls the compensation discretion, should achieve the equality between it
and the damage. Consequently, the compensation is put according to the
damage; it does not decrease or increase, but it should be equal with the
damage.

The compensation discretion may be done by the lawmaker, through
the clear stipulation at sometimes, or determining the responsibility as
maximum at other times. It is the legal discretion for the compensation. It can
be left for the parties' satisfaction conducted in terms of conditions of the
parameters. It is called the agreement discretion for the compensation. On
both cases of the discretion, the judge is obliged to the determination. At last,
the lawmaker may concede an absolute freedom for the judge to estimate it. It
is called the judicial discretion for the compensation. Naturally, the
compensation should be a cash compensation and also it can be in kind.

In fact, if the civil responsibility is in its traditional kind, it will need a
specialist obliged to pay for the compensation about any (mistake, damage
and constructive relation). It was not necessary in light of what is called "auto
recovery compensation” which considers a good step towards development of
the compensation right or a developed system to compensate the injured; i.e.,
a vital method or tool that ensures rapidity to give the injured the sufficient
compensation in order to satisfy his needs and feeling with safety and justice
in his community.



The compensation amount may be completely different in terms of the
date that this discretion should be made, especially the damage may change
according to its size by more or less, or its value by more or less. All this may
happen either before issuing the judgment of compensation or after it. Its
value and damage size during issuing the final sentence for the compensation,
not date of the damage occurrence, are vital for the date discretion because
this is near to the justice and logic.

Although what was said in terms of the principle that the compensation
discretion is according to the damage size, the practical fact for the courts and
some civil laws point out that the judge accounts in consideration to estimate
the compensation size, number of the other considerations about the damage
size which have an effect on the compensation discretion by more or less
from its amounts. Some considerations are related to the subject of the
harmful action, and some of them are related to the injured such as the health
and financial condition ... efc.
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