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The Canadian Red Cross Society v. W.N. Developments
(Ottawa) Ltd.
Ontario Supreme Court (High Court of Justice).
Smith J.
April 25, 1983
(1.1.01.R)
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...the general contractor had a duty to investigate the location
of buried services, first, because the General Condition in the
specifications prepared by the architects required him to
"examine the site and take note of all conditions affecting the

conduct and completion of the work..." and, second, because it
is the general practice in the construction trade.
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“The Ontario Supreme Court found both the contractor and the
architect liable. The judge ruled that the contractor had a clear
duty, based both on the construction contract and the practice
in the trade, to make inquiries regarding buried services, but
that he failed to discharge it. The showing of the meter on the
drawings should have reminded him of his general duty”.
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The judge concluded that the reasonable degree of care and
skill required of the architect will not always include the duty
to show in the contract documents all of the information within
his knowledge that might affect the works. However, it may be
the prudent thing to do in the majority of cases.

Had the contractor adequately discharged his responsibility,
there would have been no damage. But the architect, in the
opinion of the judge, cannot rely on the contractor's negligence
to defend himself. Had the location of the water pipe appeared
on the drawings, it is reasonable to assume that the contractor
would have exercised normal care and excavated by hand
around the pipe. Therefore the architects were also liable to the
owner.
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The judge found it impossible to apportion the degree of fault

therefore, as directed by statute, he held that both parties were
cqually to blame.
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MacNaughton J.
November 7, 1984
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he rejected the estimate and demanded changes to the plans

and specifications and that Fidias never made the changes nor

completed the plans of the Alberta Court of Appeal took the

position that when a client derives no benefit from an

architectural service because of the architect's lack of skill, the

f'lI:CI}iteCt is disqualified from the right to enforce payment of
is fee.
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The principle was summed up in Savage v. Alberni School
Trustees by Mr. Justice Sidney Smith of the B.C. Court of
Appeal: "If [the architect] furnishes an estimate as part of his
contract it must, at his peril, be reasonably near the ultimate
cost. And moreover, where any deficiency appears on its face
to be unreasonable, the burden rests upon the architect to show
how it arose and that he was not at fault..."
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