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Owner awarded a contract for highway construction.
Elevations indicated in the drawings were higher than the

actual elevations in the field. This forced contractor to bring in
additional fill.

Contractor brought a claim for additional compensation.
Owner argued that contract stated that elevations were for
informational purposes only and could not be relied on without
independent verification.

The Appellate Division of the Superior Court of New Jersey
held that, notwithstanding the contractual disclaimer, Owner
extended an implied warranty of the accuracy of all affirmative
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representations in the contract documents. The elevations were
inaccurate, and this was a breach of the implied warranty.

Golomore Associates v. New Jersey State Highway Authority

413 A.2d 361 (N.J.App. 1980).
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The Appellate Court of Illinois ruled that all owners extend an
implied warranty to contractors that the plans and
specifications are accurate, complete, and suitable for the
completion of the project. The A/E in turn assumes a duty to
prepare design documents that meet this standard. These
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fundamental obligations cannot be disclaimed or shifted to the
contractor. The language in the contract was unenforceable.

W. H. Lyman Construction Co. v. Village of Gurnee
403 N.E.2d 1325 (11l. App. 1980).
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“Bid documents omit important soils information - contract
obliges contractor to satisfy itself regarding site conditions -
contractor suffers loss - court finds engineer 75% and
contractor 25% liable - owner had legal obligation to provide
soils report with engineer acting as its agent - owner jointly
and severally liable with engineer”.
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The Court stated: "Clearly the [Borough J—asdl o] had
appointed Fenco its agent for this limited purpose and must be
held liable for Fenco's negligence [ (wi—igwadl ] in failing to
perform this function at least."

Accordingly the Borough was held jointly and severally liable
with Fenco for 75% of Brown & Huston's [ Js&al | damages.

Brown & Huston Limited v. The Borough of York
(2.4.01.L)

Ontario Court of Appeal

Blair, Thorson, Finlayson JJ.A.

October 23, 1985
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As an experienced contractor, Lundrigan's (Js—2&all) should

have recognized the defects in the plans and specifications.
Because of this knowledge and the reliance of the School

Board[ &l ], the contractor was under a duty to warn the

School Board [&ll] of the danger in executing the architect's

plans and to give it an opportunity to intervene before
embarking upon the defective work. As a result, the contractor
was held liable to the School Board for damages relating to the
frost heave of the exterior pillars, including the cost of repairs.

Bonavista-Trinity-Placentia Integrated School Board .
Lundrigan's Limited

(3.4.06.R)
Supreme Court of Newfoundland
Noel, J.
June 20, 1986
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EXCLUSION CLAUSE DOES NOT APPLY WHERE

PECIFICATIONS ARE IMPOSSIBLE TO FOLLOW.

Canadian National Railway Company v. Volker Stevin
Contracting Ltd.
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. Absent specifications requiring stricter standards than
customarily applied in the industry, the usual trade practice of
the industry will govern.

Appeal of Mann Constr. Co . Inc., 81-1 B.C.A. 5087 1981).
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“The Supreme Court of Canada held that Carman could not
argue that C.P.R. warranted the accuracy of the amount of rock
to be excavated as an inducement to enter a contract when the
terms of the contract contained terms which stated that Carman
was not to rely on the accuracy of such information. The court
also found that C.P.R. had no duty to ensure that the

information provided was accurate providing such information
was provided without an intention to defraud”.

Carman Construction Ltd. v. Canadian Pacific Railway Co.
(2.4.04.R)
Supreme Court of Canada

Laskin C.J.C., Martland, Ritchie, Dickson, Beetz, Estey,
Mclntyre, Chouinard and Lamer, J.J.

June 23, 1982
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The court concluded that the contractor had a duty to carry out
a reasonable site inspection which would have clearly
indicated that the light fixtures would have to be removed.
Since this was required to do the work, it was by implication
an indispensable part of the contractor's obligation. Therefore
the contractor was not allowed to recover any additional

compensation for the removal, rehanging, and rewiring of the
fixtures.
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Ambrose-Augusterfer Corp. v. United States, 394 F.2d 536
(Ct. Cl. 1968).
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..... The latent condition constituted a changed site condition,

and the contractor was entitled to the increased costs of
performance resulting from the change.

Appeal of GB & E Electrical Contractors 87-3 B.C.A. 420119
(1987).
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... The general contractor had a duty to investigate the location
of buried services, first, because the general conditions in the
specifications prepared by the architects required him to
"examine the site and take note of all conditions affecting the

conduct and completion of the work..." and, second, because it
1s the general practice in the construction trade.
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“The Ontario Supreme Court found both the contractor and the
architect liable. The judge ruled that the contractor had a clear
duty, based both on the construction contract and the practice
in the trade, to make inquiries regarding buried services, but

that he failed to discharge it. The showing of the meter on the
drawings should have reminded him of his general duty”.
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The judge concluded that the reasonable degree of care and
skill required of the architect will not always include the duty
to show in the contract documents all of the information within
his knowledge that might affect the works. However, it may be
the prudent thing to do in the majority of cases.

Had the contractor adequately discharged his responsibility,
there would have been no damage. But the architect, in the
opinion of the judge, cannot rely on the contractor's negligence
to defend himself. Had the location of the water pipe appeared
on the drawings, it is reasonable to assume that the contractor
would have exercised normal care and excavated by hand
around the pipe. Therefore the architects were also liable to the
owner.
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The judge found it impossible to apportion the degree of fault;

therefore, as directed by statute, he held that both parties were
equally to blame.

Page 6:

The Canadian Red Cross Society v. W.N. Developments
(Ottawa) Ltd.

Ontario Supreme Court (High Court of Justice)
Smith J.
April 25, 1983
(1.1.01.R)
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... The architects maintained that they had been retained to
perform only "elementary supervision" and not any detailed
examination of the work ....
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The appeal judge was not persuaded by this argument. "The
proper installation of this type of chimney was critical to the
safety of the dwelling. The fact of a previous similar improper
installation and its correction should have magnified the
concern of the architect rather than diminished it as was
argued on their behalf," said the judge. The failure of the
architects to have the chimney uncovered by removing some
of the wallboard was a failure to meet the reasonable standard
of care which they owed to the client.

It did not exempt the builder from responsibility for
consequential damage, such as fire damage, caused by his
negligence and the plaintiff was entitled to judgment against
him. The fault was assessed at 25% to the architect and 75% to
the builder.
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.. the contract stated that "no inspector is authorized to

change any provision of the specifications without the written
authorization of the contracting officer."

Appeal of Joseph W. Montgomery, 58-2 B.C.A. § 1925
(1958).
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...Even if it had been proved, the order could have no effect

since the Inspector lacked the authority to make changes to the
contract terms.
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Appeal of R & R Marine & Industrial Repair, 88-2 B.C.A.
20 747 (1988)
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..... The court stated that the parties to a construction contract
can modify the contract verbally or by their actions and that

the evidence showed that the restaurant owners had approved
the extras and must pay for them.

Pelican Elec. Contractors v. Neumeyer, 419 So.2d 1 (La. App.
Ct. 1982).

10 Ldos AUl

Y el dug‘\;z ol (6 giue Apailedll Clatid) mag Al
b adde Calial el S0 2l 5 sise (il g sl e i piall
zlasd) (5 giue S5 aae Ala & ) OS5 slaill ) ) pd g Aeiial)
b Ale Gl lad) s giee JB s Gl Al g e s
S22 S - law (5 Sane a5 Ao lial
Absent specifications requiring stricter standards than

customarily applied in the industry, the usual trade practice of
the industry will govern.
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Appeal of Mann Constr. Co., Inc., 81-1 B.C.A. 9 15087
(1981).
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.....The government's reversal of the order of performance was
held to be a change in the contract requirements, and Mech-
Con was allowed to recover for the increase in the cost of his

performance which resulted from the change in the sequence
of work.

Appeal of Mech-Con Corp., 65-1 B.C.A. 4 4574 (1965).
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The architect or construction manager may be liable to the
owner for breach of contract in the event that the architect or
construction manager is responsible for inspection of the work
necessary to complete the project and thereafter permits
workmanship and materials of substandard quality to be
utilized on the job. This potential liability is illustrated by the
decision in First National Bank of Akron v. Cann.

The court concluded that the construction manager and
architect were jointly and severally liable to the owner for
breach of contract inasmuch as there were substantial and
unapproved deviations from the specifications governing the
work, with the consequence that the granite facings as erected
were structurally unsound and not of good workmanship or
quality.
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Hunt v. Ellisor and Tanner, Inc. “The Architect shall conduct
inspections to determine the date or dates of Substantial
Completion and the date of final completion.

“The Architect shall visit the site at intervals appropriate to the
stage of construction or as otherwise agreed by the owner and

Y AA



Architect in writing to become generally familiar with the
progress and quality of the Work completed and determine in
general that the Work i1s being performed in a manner
indicating that the work when completed will be in accordance
with the Contract Documents. However, the Architect shall
not be required to make exhaustive or continuous on-site
inspections to check the quality or the quantity of the work.
On the basis of on-site observations as an architect, the
Architect shall keep the Owner informed of the progress and
quality of the Work, and shall endeavour to guard the owner
against defects and deficiencies in the work”. The court held
that the architect was not absolved of liability based solely on
the language in the contract documents.
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The Illinois Appeal Court, after affirming that the construction
manager did not owe a contractual duty to the trade contractor,
ruled that the trade contractor could maintain a cause of action
against the construction manager for alleged negligent
direction of the work. The court rejected the construction
manager’s defence that it was not liable in tort, as it was an
agent of the owner and was acting within the scope of
concluding that there is a duty of its authority, due care on the
part of the construction manager to a trade contractor and thus
potential liability on the part of the construction manager to
the trade contractor.
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The court held that the engineer’s obligations ran solely to the
owner and the lack of contractual relationships defeated any
recovery by the trade contractor against the engineer. As
might be presupposed, in the event that an owner, designer, or
construction manager causes a trade contractor to incur
additional expenses as a result of active interference, they may
well be liable to the trade contractor for such damages in the
decision of E.S. Noonan Inc. v. Morrison-Knudsen Co., an
owner and its construction manager were held liable to a trade
contractor for $750,000 in delay damages and dewatering
costs.

LAYl gu ) 0 Gutigalls 31 pie Al ghasa YA

Glaguy nad ay el ity Jlid) ol LS g Sl
sl Jslall Lo agly chguw AN Al @l Glesu) Sy Aaenad

14



b SIS il Aalaial) il (amy pein gy aransil) ae B 51 Cumy
ool o328 o 5 Glal) e iS 8 ‘umm;\ﬁw by
4l @b Jaally SLll Jgial Lgasiy o (S 388 Jiy 35a ) ke sl
e ool g Al Bk LAY Al Aoy el JLEaY) 4 s
228 dae) any Jad) agh ol Dbl Clatied) abiee da S apeadl)
Sl asadl uaigall o Lgu yey 200l 3 el Ji 5 Al e sus
Js L wm\weM\M\u\JCM\M\}mymw
e 1ES dlia o caila ) cilgul a3gd Wi a2l 2y ale g LS
lealay ¥ (Al Leadadiad (Say (Ally apdill Bsw B 5850 Slamid)
ol i Lol Jal e 58 say (JslEal V) san b
pae oye 2B &0 e gua sl 03¢ Guigall dxal ya daaal ity 3 guailal
o lesull g giat 8 Gaall e S 8 capeaill 8 i Gigaa
el 50l 3 6 g Alle il Lgaiy 8 A sl (aey
i aanl Ak o) il e i dlac) die Jolidl 5
aliadl g o sall (medd pling o8 ad) o Leadgy IS 0 ol o i) A
oudigal) sdlacly W N apaail) o Cluall 8 Ly 8 oS Q) A
3 g anll 5 Al o saie ()68 385 o2at KA (pe o ol Caraall (g
Ry J jas Jeal)l ey o sacbis 2K i o Al clad g a4 oS
Ga s (e W) (sae paad G (edigal) dee aling 085 (Adlid A5y jhay
ﬁmﬂ\w&ﬂ\@@\pgm%\ﬁ\@Aﬁgﬂ\u#\&h@j
Jsaall Gurigall 1) Jslaall adiny of Laila o il 1y acncall oael (53
B ey sl A8 go Dbl Clagu il o3 b JH s A e e
“ 25d) L5 3 genldl il
O Y Aladll Claeaill sl o sailull il Js\J\ &b e il
%g}f.\.:\saﬂ\%scm};u\wk_\ﬁ}ﬁ@\ “'N_ma_\}\ \J.ua_u_am
Lo Ly 05 L 100y den it ollia (6 Lleall VY (e S
e G Y caaaill 3 il m‘;r_em‘x\ U sizy S cg) 5l
U\J}M\Lg).’l.a.m M‘OM}\M‘ 8 Jaaad pae ae (Sl a4l M
(JeeY 3 D laliaiiay Al A s Al il gl o

14



Ratiall laseaill b ging 5 LSS sadl S e 8 S L
238 o oti ol oz el LYl Ladn (Kea e o Addee
D (50 o Ay Lal) manaily gl AAS el o sa e s
sadl S el 8 i sy Shaal 4ie qoslladl) el
S e iy Legle 438l 5 380y i) o cilagul) o34 e
Al S 1Y Vol ead) 4l Cag Al Cua e (S eaic Loy
e e g Lo Juad g Jlaed) b osed Gllagu i o34 iy Slad
Jleel Biaxd Jde 3y adl o L oigad) 488 g o< Al 220 & 4l
S e L elas] ans 08 Ll Ll Ty ) Jpoed 5 iy I
Ahge oS Al gl duae clS KN 13 s A JleeY) o oy o8
G JlaeYl o3 o dany 4 dse (e Jeay o Jslal) Jglad (sl
O osdigall 3 Y e 138 etigal) e B35 A Clegu i e el
o Leloring U Grpall 5 Ly a5 gl (6 1215 L4 4nit any
e lagu ) oda Jie o le 38 g U o e gl oda o 488 gl
Al g skl oSy daalse Jr Allse cad LSS Y sild
dial) lllaie s Y e sa ol oda o e B LY aags g Axal ally
238 (Jie il o «ila gl 038 Adle (po ST i e Faad el Ll
sl Slesu,ll () Cua Lailadll G s o putigall T 2 il
I8 A puafill A g el (e 4ndai (F aodally LaS] Jslaall 4 g5use & Lidie
fepen Anle )l 8 Cannd 28 2 UaaY) o3s il 1) duala sl e
Jeal o o 4l (SooaV) el ol odlls LY Loy 2101 8 ks
i aidgime S0 Al ()5 Al Slosull ol mal ;) Al il
gt ladhae] & Jliadly ga Gl a8 (lagu sl oda Aoy o VL
1aa olad e DU Atall 133h o Legle cany (€ Y & juadi Ad g lia
42l Cla gl 4l Jolin 4 peaigall Jadl aa gl (b dale ddiay
OhaY) Gmny g A8 sal 5 Axal sall Gudy alall 4l dasia Ll bl e
ol JS g i Juee ) ol ple il 6% o e Caedi Ll Sy
oda 8 Gl jiel 4l 1Y Y] Clesal oda o il iy o 4ile
O o XU Zaad pall (e &8 8 e Jolad Abla) caay Al

ey



2 gl s g el oda e by cilaaadl o Tk o 1 s
el Jaaid e sl 03 Jia e Geigal) (38 oud

daalall 2 gl Aliey 38 Cany (S0 dal) b Alexiod) Aall) Cabiasn
lea s i LS Ll o 5 2l Al ) saY) (8 eaigad) JAS5 g3ag
Al e at agall e 58 o Badld e el il 5 e Gl
J At Clagull o uigal) 48 50 Jo Jpaad) Jilad Jo g
NS DY IRV RN
15 jadall Jlae¥) Ao a8 ¢ —A

JecY) dad a6 dic g 0e § daadl Gt A Al e
Ll 2y JlaeY) i die savay (o3 laalld ial) (pus oL 33 Jaal
e Jpanll Lily 25 J5WalE cdanll oy JEal (45l dpulall
il A U Al gl e Jgeand) L oac by 1368 5 aid) JleeS dag S
ek AL e L3 L e deany sed L 4dge ety SIS Jaal
Lo Q8 pda o ag deall o) g8 lld (e il e g o8 niall e
(G Laa ST (aliy ol J5ad) b ) Blaa ae) 1368 JleeW) 03] oSy
5 L il o6 Baimd JeeY Sl o Janll 3 ) e et ol 13
Lol Jag il alamay LAl Jslie pe Jeadl Sty U JLll Usiias
el JleeY) dad aaat e gl daaid Juadilly ) b Jum
saall agiall (& cputigall g5 Al 13 5% J alad) (B Gag il G
i 3 aiall JleelY) Al Clua 2081 daial g 45 e dlia < SaeYl
Cga Gn Gl Aglae g pedigall anlg SN JSLA (e L)l
038 (e il CUSH aad ) ) leaaaly iy W Cumy Gl il gy J gl
(JleeY et e @l il e de sand)
) Ados V>

G a hal G 5 el Jleed uaigall aufy Gl Gl oda
Reas culS a8 lld o 38y ) Jaall iy of V) kel il s Jaad
Copa o o) J8 Jsial L oy o g Jleel Gl )y Loadl ol
Aadall Cojpa by (udigall ey o JN Jeell ) s 4l dadal)

14¢



188 58 ¢ uigrall il U8y adally Jaadl oy sl s oLl Y il Ll
Al s 3 el JlaeY) A paatl Guvigall Ly i DB 8 ol plall (8 Sl
st N5 Bl ualial e a3 A gl (o Can g8l Lo jle I prand

A5l aee 4
The Missouri Court of Appeals ruled that Owner did breach
the contract. When a contract establishes Architect as the party
responsible for determining Contractor’s percentage of
completion, that determination is binding on both Owner and
Architect. Owner was not entitled to ignore Architect’s
certification or to impose additional preconditions before
making the progress payment.

Hart and Son Hauling, Inc. v. MacHaffie,

706 S.W.2d 586 (Mo.App.1986).
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The Court of Special Appeals of Maryland acknowledged that
under similar circumstances, it had held project owners
accountable for the pre-bid statements of A/Es functioning as
agents of the owners. In this case, however, the bid documents
expressly stated that all clarifications must be in writing and
oral explanations would not be binding. Therefore, Engineer
was acting outside the scope of his agency authority in giving
an oral explanation and Contractor was not entitled to rely on
that explanation.

Mass Transit Administration v. Granite Construction Co.
471 A.2d 1121 (Md.App. 1984).
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The Appeals Court of Massachusetts ruled that Engineer was
the authorized agent of Owner in matters of compliance with
the specifications. Once Engineer had approved the product in
accordance with the procedure established in the contract,

Owner was bound by that determination and could not rescind
the approval.
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E.A. Berman Company v. City of Marlborough

419 N.E.2d 319 (Mass.App. 1981).
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The Court of Appeals of Arizona ruled that an engineer’s
resolution of a dispute will be final and unappealable only if
the construction contract expressly states that the engineer will
be the final arbitrator. In this case, the contract contained no

such statement. Enginecer’s authority was limited to
interpreting the contract documents and making decisions
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during the performance of the work. Engineer was not the final
arbitrator of disputes.

New Pueblo Constructors, Inc. v. State of Arizona
696 P.2d 203 (Ariz.App. 1985)
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In Kendrick v. Jaecter, the City of Gainesville was building its
civic center and was taking bids for irrigation and landscape
improvements. The landscape architect recommended
awarding the contract to the third lowest bidder and told
reporters that her finding was that the third lowest bidder was
really the “lowest responsible bidder based on its record of
completing projects of the magnitude of the civic center and
based on the quality of work”. The low bidder then sued the
landscape architect for libel.

The court reasoned that the architect's statements were simply
an expression of opinion that one contractor was more suited
for a job than another, and that this was an opinion about
which people could reasonably differ. An expression of
opinion on a subject where people can reasonably differ is not
actionable, because it cannot be proved to be false.
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Lapar v. Morris. In that case, a consulting engineer hired to
diagnose problems in a wastewater treatment plant issued a
report concluding it was the original designing fault. The

designing engineer sued the engineers who had prepared the
report.

The court held that the consulting engineer laid out the
underlying facts and then expressed his opinion based on those
facts. Since the consulting engineer did not refute the
underlying facts, the opinions were not actionable.
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The case of M. Soils Underground Utility and Paving C. v.
City of Laredo: In this case, the appellate court rejected the
terminated contractor’s suit for tortuous interference with
contract against the architect and project engineer. The court
held that, as agents for the city, the designers had an absolute
right to recommend termination.
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In Lemmer v. ID Properties, Inc., the “general construction
manager” was held liable for injuries to a worker (the court
described this particular defendant alternatively as the “general
construction manager” and “general project manager with
duties similar to those of a general contractor”). The
construction manager in this case was responsible for
initiating, maintaining and supervising all safety precautions
and programs”.

In the case of Parsons, Brinckerhoff, Ouade and Douglas, Inc.
v. Johnson:



The agreement between the construction manager and the
owner required the construction manager to determine the
manner in which the work would be accomplished and
required the construction manager to provide advice and
assistance to the owner on safety matters as well as develop
safety criteria.

Hammond V. Bechtel, Inc., where an employee of an
independent trade contractor, injured in a fall through a trailer,
brought a lawsuit to recover against the owner and Bechtel as
construction manager. The contract between Bechtel and the
owner required the construction manager to monitor trade
contracts. In addition, the contract required the construction
manager to require trade contractors to observe all safety rules
and to take any other precautions as were necessary to prevent
death or injuries.

The court held that if Bechtel was independently responsible
for the injuries, by failure to prudently exercise control
retained over the details of performance of the work at the site
or by failure to turn over the premises free of unreasonable
safety hazards, that an injured employee could maintain a
cause of action.
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(2)

In Hamby v. High Steel Structures, Inc., the state’s inspection
engineer was not responsible for a worker’s jobsite death.
After the worker was killed, his estate sued the state inspection
engineer. The court held that there was no common law duty
to provide a safe work site imposed on an architect who does
not control the work being performed. In addition, the
engineer’s agreement with the state did not require the
engineer either to supervise or establish safety procedures.
However, where one has knowledge of an unsafe condition,
one can have liability exposure despite a lack of contractual
responsibility for safety.
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Owner awarded Contractor a contract for construction of an
apartment building. The contract stated that Contractor would
comply with the provisions of the “Manual of Accident

Prevention in Construction” of the Associated General
Contractors of America (AGC).

An employee of a subcontractor was injured when he fell from
an upper floor. Contractor said it was not responsible for the
safety of subcontractor’s employees.



The Court of Appeals of Towa ruled that the AGC manual had
been incorporated by reference into Contractor’s agreement.
The manual gave Contractor overall responsibility for job site
safety and required Contractor to erect and maintain proper
barricades. Contractor had failed to do this, so Contractor was
liable for the injury.

Farris v. General Growth Development Corp.,
354 N.W.2d 251 (Towa App.1984).
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