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   
 





  




 

  
  

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









  1990

 
""  


 

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

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




"
"







 
     











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









 


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áÄ«ÑdG Ωƒ∏Y ∫ƒM ±ÓÿG

á«ªbôdG  áÄ«ÑdG  ‘ "Institutional Ecology"


19981995






DMCA1998
 


WorldIntellectualPropertyOrganization"    
"WIPO


 
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










Physical"
 "Layer






       "LogicalLayer"

"ContentLayer"



 
theFederalCommunications"
 "CommissionFCC



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


DMCA




 
















""


o b e i k a n d l . c o m



 äÉμÑ°ûdG IhôK 528



  "theprincipleofbovinity"    "Lessing"



 –

 "" ""







 



   "institutionalEcology"



 


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 

 

 

 













 """"


 



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

 




  

  




   




  "" ""
 






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 "InstitutionalEcology"










 "PaulStarr"
 –   "TheCreationoftheMedia"
 – 



1

  

IthieldeSola"
 "TechnologiesofFreedom"  "Pool




    "AssociatedPress"
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
2







 

  –



          "AdmiralPerry"


"DepressionandtheNewDeal"

  








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

 
 – 










 ""

 "Swarthmore"

"DigitalMillenniumCopyrightAct,DMCA"



 "eDonkey"
"FreeNet" "BitTorrent"
 
 

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200430



 ""
2003
     "Scoop"
 




""

 –



 
 

    "Scoop"


 – –


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

" "" ""
 "" "


 "" 
""



 



 " "   


""
 
 


3 



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 ""

  

 

 –
 –

""


 



 –



  

 – 

  

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
 –

4

Content"   "PhysicalLayer"
   "LogicalLayer"   "Layer










 

 –










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



"
 "



 –

  












 

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

2005









    
  


11.1
 –






11.1
 



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  "FCC"







 
"IETFInternetEngineeringTaskForce"
W3C


 "CreativeCommons"







 "WiFi"





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 "IBM"
"HewlettPackardHP"

11.1


Openness


Enclosure


PhysicalTransport

 •   


 •


 •


 •
 •


PhysicalDevices

 •   
"CBDPTA"
   


 •

 •
 •




Logical

Transmissionprotocols

 
DNS

ICANN

 •
TCPIP

 •IETF
 •P2P


Logical

Software

DMCA



OSWEBBrowser



 •
 •W3C
 •


 •




Content
 •
 •
 •
 • ""


 •  ""
 •
 •
 •

UCITA
 •
 •
 •


 •



 •


 •
 •CC   


 •   


 •
 •   



   



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




 



2005



5   
 "Napster"
          "KaZaa"
 –
 ""











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








 –
"" –







 


 "GlorifiedTV"


 




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

 
  "router"






"AOL"



6





 "Telus"
2005



 – –


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


  

  "FCC"



  ""

   ""

 " "


Information" ""
 "Superhighway





 "" 



   
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
"Lessig"
""
 
  "CNN"

 – 







DSL


2003 
%96
200019997



       "JeromeSaltzer"
1980
   "MarkLemley"   "Lessig"

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

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



 –
 –






2005
 –       "BrandXcase"
   

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
9
      " "
   
 ""









  –

 
     "Videodialtone"




10

11

%96 –
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 –



2003


 ""



    "MCI"

















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





 
 








 







  "Hoover"


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

1959


12""
 –















 


 ""


o b e i k a n d l . c o m



 äÉμÑ°ûdG IhôK553

"SETI@Home"



 
  
  "WiFi"

 







 







"
"

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
  
 ""

 ""
– –


 






 

 
 
laptops




 "" "Sprint"
ABCNews"      "CNNtoGo"
   "com
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 










 






 ""







    
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    





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

 –

 –
   "WiFi"




 




 "Abilene"

o b e i k a n d l . c o m



 äÉμÑ°ûdG IhôK 558



      "SouthwesternBellSBC"
 


1996
"
 ""
    ""   "DC"

    
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

  2004

  "Missouri"


1996


 ""

 ""
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

  

14
 
 



2005 







   







 
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 –






 –
 



 











 



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


"Fisher"
 –







 





 "FritzHollings"   
2001
Digital"
"TelevisionPromotionActCBDTPA

152002
"" "
"


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




"Fritzchip"

 



 


 



 









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

   

 ""
  









 "Verizon"



""





   2002



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




 
     "CBDPTA"


1998DMCA

1998

 




20041998






 ""
2004



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
 

  
 






 "InstitutionalEcology"
 
 –



   ""
 –


"ThebasicInternetProtocolIP"
"TransmissionControlProtocolTCP" 

"InternetEngineeringTaskForceIETF"

  "MichaelFroomkin" –
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
*"Habermas"

 "DaveClark"
 "roughconsensusandrunningcode"
 "HTTP& HTML"
     "TimBernersLee"
 









     "graphicaluserinterfaces"




""

*
 
 


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"
 "




  

1998



"DigitalMillenniumCopyrightActof1998
1998DMCA"

"World
1996IntellectualPropertyOrganizationWIPO"

1995
"NationalInformationInfrastructureNII"
  ""






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


  "TheBabyBells"
1984
 –
1996
  
 "" 

 "WIPO"










   
 "Diebold"
      "Swarthmore"


 "PamelaSamuelson"
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"SiliconValley"
 


  











 –


  

 

 

 
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 

 





  
  –





   "Boyle"


 



 "StevenSpielberg"  "Schindler’sList"


  

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
""
 "  "   
  ""
  


"""JulieCohen"




 
 

 
 "EdwardFelten"
"Princeton"
"RecordingIndustry
 AssociationofAmericaRIAA"




 ""
 ""

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

 ""
 


16


2600
   "2600"
         "DeCSS"
   "CSS"
   "DVD"
  "DeCSS"
 "JonJohanson"
   "DVD"
"DeCSS"
2600  
"DeCSS"2600
 – 


 "DVD"  
 " "    
 
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





 
"" ""



 







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
  




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









 



 
  


 






"peertopeerp2pnetworks"
 
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
 ""





 "Napster"

    "P2P"




"P2P"





 "server"

  

  
19991998
"MP3com"
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
 "ShawnFanning"
 –

   ""
"MP3com" "P2P"
 ""
  –
 ""


 

 ""




 "P2P"





 ""
""
"Gnutella"
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 ""


 ""
 



 "" 
 
 "FastTrack" "P2P"
""
 "Grokster" "Kasaa"
 ""
"supernodes"
""
""

  


 "BitTorrrent"  "edonky"

  "eMule"

""
 ""



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

 "P2P"
 





  "P2P"

 "FreeNet"

 "P2P"
 "BitTorrent"
 "eDonkey"
 ""
 ""
     "Kazaa"
"Skype"


"P2P" ""

    "P2P"


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
 "P2P"
 "P2P"

 "Kazaa"


      "Grokster"




     "Grokster"
 ""17
 – – "FastTrack"


 ""
"P2P"

 
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

  "P2P"






 –






 "MP3com"3







"MP3com"2005
 
"MP3com"
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 –

 –
 

 
  "MP3com"

   "MP3com" ""

 "Gnutella"""
  "FastTrack"





 "MLDonkey"

""  "Overnet" "" ""








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 
 
"CDsales"



18 
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
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

    



 
 ""

 

 ""

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 





 




 "P2P"



   "P2P"







   


 "CD"


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



  

  "P2P"



 ""
anarchist" "EbenMoglen"
  "Jane"      "distribution




 ""








%352004

%21%30%5

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%19

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








 –

""
   "SonyBetamax"


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



"DeCSS"2000
%40
21



     %40


  "P2P"







 "BitTorrent"





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"atomfilmscom"



 


 

 "P2P"

 


 
"P2P"
 –







 ""
 "" 

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 



 
 –
   












""




    "130.132.51.8"
    "wwwyaleedu"
 "Server"
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
          "Yale"
  

1992
 "JonPostel"
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
1997
"gTLDMoUgenerictopleveldomainname "IAHC"
memorandumofunderstanding;"

""

 ""
International Telecommunications Union ITU  
 –226

"ISOC"
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"
"




1
2
 –
 "WIPO"






1998







 –
"InternetCorporationforAssigned
NamesandNumbersICANN"


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 
ICANN
 
 "WIPO"
19991998
       "Froomkin"


22





      "rootserver"
ICANN
     "wwwmcdonaldscom"


 "WIPO" "ICANN"









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

   "wwwbrandnamecom"
   

 


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 




  "VerizonWireless"
erizonreallysucks"   "DeCSS"2600
 "com

2600
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
"VerizonShouldSpendMoreTimeFixingItsNetworkAndLessMoneyOn

Lawyerscom"
 "ICANN"
 
 




   "ICANN"



   "ICANN"






 

 –
 –



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


 ""
 –

 – –



1995

 




 –
 ""
 





 ""


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 "Netscape"
 –


  





"InternetExplorerIE"




20022001
        "Mozilla"
 "MazillaFirefox"
20052004


IE



 "TCPIP"

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 

 "TCPIP"










   




Tim" –
"W3C"  ""  "BernersLee



    
 
 "IE"

"W3C"
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
""


"IE"
 





 ""


 –
 –

 







 –

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 –




 –
""
  
 


 –
 –





   







  
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






 








  

 –

 



  


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







 
 ""
 –
 "Apache"
""


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 " ""RandomAccessMemoryRAM"
24

 ""


















 






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21
   
    "Lessig"
25















   
 "FreeRepubliccase"
   



     
   
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  ""









  

1997"NoElectronicTheftActNETAct"
 


 –





    "P2P"
 "

 "Litman"
 26
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 –





 



  

27

TermExtension

 "SonnyBonoCopyrightTermExtensionAct"
1998


"EldredvAshcroft"28

  
  –
 
 

   

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


 


 ""



    "ErrolFlynn" 

 
 



NodeMinimisDigitalSampling

 







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"BridgeportMusicInc"
29 
 ""  



  –



"
   "30

 


 


"GarageBand"






  
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


 –





UCITA


 –





"shrinkWraplicenses"




 ""


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


 "MarkLemley"

31

 



 –

1996
       "ProCDvZeidenberg"

32

  

 
     –"UniformCommercialCodeUCC" 
  

2
2

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
"UniformComputerInformationTransactionsAct
UCITA"

   "UCITA"

      "UCITA"

ProCD
  "UCITA"



 



 



   






o b e i k a n d l . c o m



 äÉμÑ°ûdG IhôK615


 

33


34 









 
  "Coke" "" "" ""


    " "Boyle"








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1995  "AntiDilutionAct"






1995
"AntiDilutionAct"






 
  
 ""







 


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





 "Nike" 
"CalvinKlein"



 


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

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  

  




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














1991
 "FiestPublicationsIncvRuralTelServCo"
   



 – 
 

   ""
 –
35
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
36


    ""
 ""
 ""





 


"PaulUhlir" "JeromeReichman"
37
  "Boyle"


1991
 1996



 ""

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
 "Maurer"
 "Onsrud" "Hugenholz"



38


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



     "bot"  "spider"
   40
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  
 "Bidder’sEdge"

 "eBayvBidder’sEdge"


    – 





41

"NewYorkTimesvSullivan"42











"
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
"






"sidewalkcom"

 
  "ticketmastercom"
 












 

  
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 










 "eBayvBidder’sEdge"
 ""

 
 
 
 




DMCA



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

 ""

  






  




  

 "SonnyBono"
1998
"
"


 


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

 
 "Beatles"   "Elvis"
 – ""






 – 

"DMCA"


WIPO


 







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
 "anticircumventionprovisions"



TRIPS

  









 –








     "CreativeCommons"
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

 




 ""




  














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






 "Swarthmore"


 ""
 






       –
 









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


 ""
    "FBI"
  
    – "ClipperChip"    –




   



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









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
 
 –
 "FreeNet"




 

 



       "WiFiRouters"








   



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     "Manhattan"



   





 
"ClipperChip"






   







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







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














 


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
 





   











 






 
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



 


 
 
 
"EyesonthePrize"









 






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









 
"SETI@Home"
 

   






   




 
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  " " –

 –








    





    
 


  



 

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

   

 –
 –
   


 


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
 

 

 
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


  





Open" 
 "Directory

"MoveOnorg"
""






 




 


 
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

 
  

 –


  
  


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




 


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



 –   
 
 









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 





 






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






 


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








 –

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


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

       "DMCA"


 –




 –
  




    












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


  
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NGO
 "PublicKnowledge"

 "Grokster"



 "ConsumerElectronicsAssociation"
 "MCI"  "AT&T"  "SBC"
"SunMicrosystems"
 "ConsumerFederationofAmerica"




  
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



  "bits" 


 

 "Napster"

 



 











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
 

 – 
 "IBM"
    "SecondLife"
   "OpenSourceTechnologyGroup"
    "Slashdot"

  

 






 



 
      
 



o b e i k a n d l . c o m



o b e i k a n d l . c o m



™LGôeh äÉ¶MÓe





1. Barry Wellman et al., “The Social Affordances of the Internet for Networked Individualism, 

”JCMC 8, no. 3 (April 2003).

2. Langdon Winner, ed., “Do Artifacts Have Politics?” in The Whale and The Reactor: A Search 

for Limits in an Age of High Technology (Chicago: University of Chicago Press, 1986), 19–39.

3. Harold Innis, The Bias of Communication (Toronto: University of Toronto Press, 1951).

 Innis too is often lumped with McLuhan and Walter Ong as a technological determinist. His 

work was, however, one of a political economist, and he emphasized the relationship between 

technology and economic and social organization, much more than the deterministic operation 

of technology on human cognition and capability.

4. Lawrence Lessig, Code and Other Laws of Cyberspace (New York: Basic Books, 1999).

5. Manuel Castells, The Rise of Networked Society (Cambridge, MA, and Oxford: Blackwell 

Publishers, 1996).


1. Elizabeth Eisenstein, Printing Press as an Agent of Change (Cambridge: Cambridge University 

Press, 1979).
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


1. The full statement was: “[A]ny information obtained, say a new method of production, should, 

from the welfare point of view, be available free of charge (apart from the costs of transmitting 

information). This insures optimal utilization of the information but of course provides no 

incentive for investment in research. In a free enterprise economy, inventive activity is supported 

by using the invention to create property rights; precisely to the extent that it is successful, there 

is an underutilization of information.” Kenneth Arrow, “Economic Welfare and the Allocation 

of Resources for Invention,” in Rate and Direction of Inventive Activity: Economic and Social 

Factors, ed. Richard R. Nelson (Princeton, NJ: Princeton University Press, 1962), 616–617.

2. Suzanne Scotchmer, “Standing on the Shoulders of Giants: Cumulative Research and the Patent 
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