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1.Robert C. Merton and Zvi Bodie, A CONCEPTUAL FRAMEWORK FOR ANALYZING THE
FINANCIAL SYSTEM Boide and Merton, (1993) [Available online]. Retrieved 12/12/2012
http://www.nek.lu.se/NEKENO/Finance%20B/A%20Framework%20for%20Analyzing%20the%
20Financial%20System.pdf
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. Jlaria) aild emal g (8 93 gelbuas Jlaniad o Jiia) Jaad) oSy Al
2 _Mary E. Barth, Gaizka Ormazabal, Daniel J. Taylor- Asset Securitizations and Credit Risk,
June 2010
http://www.gsb.stanford.edu/facseminars/events/accounting/documents/acc 06 10 taylor.pdf
"We focus on credit risk because the transfer of credit risk is a key motivation for asset
securitizations and it raises difficult accounting issues. By addressing whether perceptions of
credit risk differ for credit rating agencies and the bond market, we provide evidence on critics’
allegations that rating agencies were not diligent in assessing the effects of “off-balance sheet”
activities, particularly asset securitizations, when developing credit ratings. We find that asset
securitizations are positively associated with the securitizing firm’s credit risk, but credit rating
agencies and the bond market differ in their perception of the sources of this risk."

3 —Lynn M. LoPucki, The Death of Liability, (1996) [Vol]. 107: 1363 The Yale Law Journal

(YALE L.J.) p. 1366 Retrieved 27/8/2014 from
http://repository.law.umich.edu/cgi/viewcontent.cgi?article=1402&context=articl

€s

4 -Comptroller’s Handbook , Asset Securitization, November 1997 L-Sec P. 4 Retrieved
12/12/2011 from http://www.occ.treas.gov/handbook/assetsec.pdf

see also - Vinod Kothari , Securitisation - a primer, 1988, ch. 1 [Available online]. Retrieved
12/12/2011 from http://www.vinodkothari.com/seccont.htm

5. Ibid.

®. Yener Altunbas , Leonardo Gambacorta and David Marqués, SECURITISATION AND THE
BANK LENDING CHANNEL, European Central Bank, 2007 WORKING PAPER SERIES NO
838 / DECEMBER 2007,p 39 Retrieved 31/8/2014 from
http://www.ecb.int/pub/pdf/scpwps/ecbwp838.pdf

" - Tara E. Gaschler, Understanding the Securitization Process and the Impact on Consumer
Bankruptcy Cases Esq The Gaschler Law Firm LLC 15th Annual Rocky Mountain Bankruptcy
Conference American Bankruptcy Institute,2008,p. 14 [Available online]. Retrieved 12/12/2011 from
http://www.abiworld.org/committees/newsletters/consumer/vol7numai2/securitization.pdf

142



http://www.nek.lu.se/NEKENO/Finance%20B/A%20Framework%20for%20Analyzing%20the%20Financial%20System.pdf
http://www.nek.lu.se/NEKENO/Finance%20B/A%20Framework%20for%20Analyzing%20the%20Financial%20System.pdf
http://www.gsb.stanford.edu/facseminars/events/accounting/documents/acc_06_10_taylor.pdf
http://repository.law.umich.edu/cgi/viewcontent.cgi?article=1402&context=articles
http://repository.law.umich.edu/cgi/viewcontent.cgi?article=1402&context=articles
http://www.occ.treas.gov/handbook/assetsec.pdf
http://www.vinodkothari.com/seccont.htm
http://www.ecb.int/pub/pdf/scpwps/ecbwp838.pdf
http://www.abiworld.org/committees/newsletters/consumer/vol7num12/securitization.pdf

Bilaa aw — A @) - il adaiug ¥ g Bl sl (e aS)l) ey AaBgial) dalyl Ghrn pudag
= Al e L & Alinll A Gagd ey an Gew of Gun Calglall Jaudly Aepulls 4iag b
- Ll Ay dagiall galls Al J3lia ) 5435 OF Wsld o Jllia ) Al L sy

Al pag @ Claaad Jusai aliil L8 mMall 134 Jiady ¢ hldal) @l dadlaad dalad) o 1A

ALY s B Jolall ALG A0l Ghsl ) Whisads Auilaid) (“mortgage pools”) (gl

G0 Glad a3 Latie (360 Gl s aajly . pagdl) @l clegis o Lglala Juany of Ao Al
(g Gaal) adallgl agalilais) Maw (o Gadasiiall jas Alla b cileghaal) ells

B e dgilly ualiaall Ludlly sl o gl Uil A Gsm A ) 13l OIS

b 0f Ugpen Alpad OSa da Guil) Aoy L) 3D Guilal) Gpaliinal (gl raald © slgu

) Ayl Gaa) Gag i Aadisal) Jhldal) B gie Uniuld gl Ll Al 3o Bgum B Ann

G Wl Jazall Balaicd Juads aax edlee ) Glalil (pa daiad Le 335 Al (rag dragand] Wiilina gl
(2 ) ad) Lgiant (lai) (e Aladd

CilS 13lb . dpaal) Gla¥) dlaa b Ll ciliaalill L Ladlia 3061l alai aal 1309
Gusil Ol hlda e A Gapt b o sladll Gga Gladd Jal) alaiul) Jasi Aol dilal)
Al Ghsl e ade iy Lad CuliCal) o lgasisiy oplalie (& aa LU Jaladl Slaiad) (gEag
Fglal) ol Jii (e Adling Loy el Lty lant lled Ailecs Agashl 038 (0 st i
G b Jglull ALGE Adle sl ) Usiial) Jod) o2 Jugad Guh oo Joad) JEi ) Aalaidyl
Addlal) 3y

Lajf Jag agdial) jehil) B galaiBy) MUl Bacluag Aulial) 580 JSatul eles cils Lalg
Loy Sipal) Baniall Vsl 2 Gustl) alas i Cig s Lild o Aualil) Jaal) 2 Lialdall i<y
Ol o)l 2dE pae ilSy (JSS SLaBYL Gaggilly oliall Bl (B JMEEAY) e 4] (oo
Toa) Gub oo (Ralalil Gasgdl) Ao i) aolasw Al 4jlie 5955 g of o8 Db (Lialk
dagaill Ol (Gpaall g pdiall jual 3 (B Augilal Gundl 395l Aslall i Ailea Lol
¥ QLU GlaaS el Gl A sk OlSy) A Ja 8 daaluall 2001 / 148 28 (55l
LGusil Al Jaall (AT Glwd g o )Akiiil Y ally cda Jagial) oAl ag Al Gl &l
2004 [ 134 Osilal) alias 4lid] a8 (ad Cag

! -Byron gumb ,The Viability of the REIT structure as a Vehicle for Real Estate
Development,Massachusetts Institute of Technology, Spetember 2001.
http://dspace.mit.edu/bitstream/handle/1721.1/32215/50335403.pdf

Z. Elena Loutskina, Does Securitization Affect Bank Lending? Evidence from Bank Responses to
Funding Shocks -First Version: November, 2004 Current Version: October, 2005 Retrieved
12/12/2011 from http://www.kantakji.com/figh/Files/Markets/70084.pdf

3. Frank F.K. Byamugisha, The Effects of Land Registration on Financial Development and
Economic Growth: A Theoretical and Conceptual Framework, World Bank - November 1999,
online at http://econ.worldbank.org. Available online]. Retrieved 27/8/2014 from
http://papers.ssrn.com/sol3/papers.cfm?abstract id=636204
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1. PELMA JACINTH RAJAPAKSE, Assignment of Mortgage Loans to the Special Purpose
Vehicle in Securitisation Programs (2005) Vol 24 No 1 University of Tasmania Law Review
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L PETRINA R. DAWSON, RATINGS GAMES WITH CONTINGENT TRANSFER: A
STRUCTURED FINANCE ILLUSION (1998) [Vol].8:381 DUKE JOURNAL OF
COMPARATIVE & INTERNATIONAL LAW p. 382
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1265&context=djcil ""Nonetheless,
experience has shown that many elements of securitization first developed in the United States,
such as special purpose entities (SPEs), have become important building blocks for non-
U.S.transactions.”’; see obout that too , Steven L. Schwarcz, Introduction: The Universal
Language of Cross-Border Finance (1998) 8 DUKE J. COMP. & INT’L L 235

Z. NATANIA LOCKE ASPECTS OF TRADITIONAL SECURITISATION IN SOUTH
AFRICAN LAW, NOVEMBER 2008 P,97 . see also, Steven L. Schwarcz, The Alchemy of Asset
Securitization (1994) Vol 1: 133 Stanford Journal of Law Business& Financial, p. 131-151
(STAN.J.L. BUS. & FIN.) “one of the most important financing vehicles in the United States.”’
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1839&context=faculty scholarship

3 - EDWARD J. PARK, ALLOWING JAPANESE BANKS TO ENGAGE IN
SECURITIZATION: POTENTIAL BENEFITS, REGULATORY OBSTACLES, AND
THEORIES FOR REFORM (1996) Vol 17 Journal of International Law, p.25

http://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=1476&context=jil
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http://www.sec.gov/about/laws/ica40.pdf
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Securities Act of 1933 and Securities Exchange Act of 1934
http:/ /www.sec.gov/about/laws/sa33.pdf or
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5- Financial Services and Markets Act 2000 - Part XVI1I Collective Investment Schemes |,
235. Collective investment schemes.http://www.legislation.gov.uk/ukpga/2000/8/part/XVI1I
6 _The French legislation on securitization was implemented by the Act of December 23, 1988 (the
“1988 Act”), and completed by the Decree of March 9, 1989 (the “1989 Decree”). The 1988 Act
and 1989 Decree have been amended and supplemented several times since then, most recently by
a new Act of July 2, 1998 (the “1998 Act”) and two new Decrees of October 6, 1997 (the “1997
Decree”) and of November 6, 1998 (the “1998 Decree”). See olso; PETRINA R. DAWSON op,cit.
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2. STEVEN L. SCHWARCZ THE UNIVERSAL LANGUAGE OF CROSS BORDER FINANCE

op,cit P. 236 http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1260&context=djcil
3. PETRINA R. DAWSON, Op.Cit.

special purpose vehicle /entity i g8 9 Al o2l Jo SPV/ E Juaid) ariiaiu -4
5. Federal Reserve System Supervision and Regulation Task Force on Securitization , Accounting
Issues relating to Asset Securitization Vol. 11 of 11 p.30
http://www.federalreserve.gov/boarddocs/srletters/1990/SR9016a3.pdf
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6 - Dov Solomon, The Rise of a Giant: Securitization and the Global Financial Crisis (2012 ) Vol.
49, No 4. American Business Law Journal, p. 859

http://papers.ssrn.com/sol3/papers.cfm?abstract id=2195902
- Christopher L.Peterson, predatory structured finance, (2008) VOL 28:5 CARDOZO LAW
REVIEW P. 2186 http://livinglies.files.wordpress.com/2008/08/predatory-lending-practices-
cardozo-law-review-ssrn-id929118.pdf
8 - J C Shenker and A J Colletta, Asset Securitisation, (1991) vol 69 Texas Lavv Review p. 1369,
1380 http://www.treasury.gov/resource-center/fin-mkts/Documents/disclosure.pdf
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L. Gilles Saint Marc Gide Loyrette Nouel ,French Securitization: New Legislation Eliminates Last
Remaining Constraints The Securitization Conduit (1998) VOL. 1, NO. 2 P.15
www.securitization.net/pdf/pcvin2p3.pdf

2. Robert Van Order, Securitization and Community Lending:A Framework and Some Lessons
from theExperience in the U.S. Mortgage Market, Community Development investment (2006) ,
[Available online] Retrieved 12/1/2012 from
http://www.frbsf.org/publications/community/review/062006/order.pdf

3 _Richard J. Rosen,The role of securitization in mortgage lending, Chicago Fed Letter -THE FEDERAL
RESERVE BANK NOVEMBER 2007 OF CHICAGO NUMBER 244 . [Available online]. Retrieved

12/1/2012 from
http://www.chicagofed.org/digital assets/publications/chicago fed letter/2007/cflnovember2007 244.pdf

4. STEVEN L. SCHWARCZ, WHAT IS SECURITIZATION? AND FOR WHAT PURPOSE?
[2012] [Vol. 85:1283 SOUTHERN CALIFORNIA LAW REVIEW, p. 1293 Retrieved 13/8/2014
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=3127&context=faculty scholarship
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2- Ryan E. Scherer , THE LIMITS OF SECURITIZATION: WHY BANKRUPTCY COURTS
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ORIGINATORS AND THEIR SPECIAL PURPOSE ENTITIES, (2008) VOI. 2008: 913
Michigan State Law Review (MICH. ST. L. REV).P.940 [Available online]. Retrieved 27/8/2014
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S.Timothy C. Leixner, SECURITIZATION OF FINANCIAL ASSETS, Holland & Knight LLP
2006, 2007 , Retrieved 27/8/2014 from  http://www.ihep.org/assets/files/gcfp-
files/Securitization of Financial Assets.pdf

4- Vinod Kothari, Securitisation City Business Series ,International Financial Services, London -
April 2005 Retrieved 27/8/2014 from http://www.vinodkothari.com/secbenefits.htm

> -Byron gumb,the Viability of the REIT structure as aVehicle for Real Estate
Development,Massachusetts Institue of Technoogy Spetember ,2001.p,55
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- Federal Reserve System Supervision and Regulation Task Force on Securitization An
Introduction to Asset Securitization Volume 1 of 11
http://www.federalreserve.qgov/boarddocs/srletters/1990/SR9016a2.pdf

2_ Bernadette Minton, Tim Opler and Sonya Stanton ,Asset Securitization among Industrial
Firms Ohio State University November 1997

5. lbid.

4 -Marc Breidenbach,Real Estate Securitization asan Alternative Source of Finance for the
property Industry, Paper presented at the 9™ Annual Conference of thePACIFIC RIM REAL
ESTATE SOCIETY 19 — 22 January 2003 Brisbane, Australia

5. Robert J. Hahn, Securitization Techniques that Reduce Risks under the Bankruptcy Code, 10
Com. Lending Rev. 13 (1994-1995)

6. Comptroller of the Currency Administrator of National Banks, Investment Securities
Comptroller’s Handbook Narrative and Procedures,March 1990
http://www.occ.gov/publications/publications-by-type/comptrollers-
handbook/investsecuritiesl.pdf

"-1bid .

.PELMA JACINTH RAJAPAKSE, Assignment of Mortgage Loans to the Special Purpose
Vehicle in Securitisation Programs, (2005) Vol 24 No 1University of Tasmania Law Review,p.50
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1. Dr. jur,- Theodor Baums, ASSET-BACKED SECURITIZATION IN EUROPE , May 3rd,
1994 p.19 Retrieved 12/1/2012 from

http://www.jura.uni-frankfurt.de/ifawzl/baums/Bilder und Daten/Arbeitspap iere/a0294.pdf

2 - Tara E. Gaschler, Esq, American Bankruptcy Institute - Understanding the Securitization
Process and the Impact on Consumer Bankruptcy Cases, The Gaschler Law Firm LLC [Available
online]. Retrieved 1/9/2014 from
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5. Claire A. Hill, Securitization: A Low-Cost Sweetener for Lemons(1996) 74 WASH. U.L.Q. 1061,
1062 ; see also, Steven L. Schwarcz, The Alchemy of Asset Securitization. op,cit.
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See also ¢Lewis Carroll, TRANSPLANTING ASSET SECURITIZATION: IS THE GRASS
GREEN ENOUGH ON THE OTHER SIDE?COMMENT [Available online]. Retrieved
12/1/2012 from http://www.rusipoteka.ru/files/library/dvorak-1.pdf

see too :- Kenneth C. Kettering, SECURITIZATION AND ITS DISCONTENTS: THE
DYNAMICS OF FINANCIAL PRODUCT DEVELOPMENT(2009) [Vol. 29:4 CARDOZO LAW
REVIEW

L. TAMAR FRANKEL & JOSEPH W. LAPLUME, SECURITIZING INSURANCE RISKS,
(1997) [Vol. 19: 203 ANNUAL REVIEW OF BANKING LAW [Available online]. Retrieved
12/1/2012 from
http://www.bu.edu/lawlibrary/facultypublications/PDFs/Frankel/securitization%200f%20insuran
ce%20risks.pdf

2 - Debra sparks ,Special report in title (( bad loans made good)) in new York Business Week -
1998 Retrieved 12/1/2012 from http://www.businessweek.com/1998/43/b3601155.htm

see :- Robert J. Hahn, op,cit, See also Steven L Schwarcz op,cit [Available online]. Retrieved
12/1/2012 from Stanford Journal of Law, Business, and Finance, Vol. 1, p. 133, 1994 -,
http://papers.ssrn.com/sol3/papers.cfm?abstract id=868520

8 _ Elena Loutskina Philip E. Strahan - SECURITIZATION AND THE DECLINING IMPACT
OF BANK FINANCE ON LOAN SUPPLY: EVIDENCE FROM MORTGAGE ACCEPTANCE
RATES - April 2007 [Available online] Retrieved 12/10/2012 from
http://dspace.mit.edu/bitstream/handle/1721.1/32215/50335403.pdf

4. See: RATINGS GAMES WITH CONTINGENT TRANSFER,Op,Cit.
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1. Steven L. Schwarcz, The Inherent Irrationality of Judgment Proofing, (1999) 52 STAN. L.
REV. 1,6

2- Jason H. P. Kravitt, SEE SECURITIZATION OF FINANCIAL ASSETS,2d ed.1999 & 2000,P
3-52 . See ALSO : Steven L. Schwarcz , Private Ordering of Public Markets: The Rating Agency
Paradox ]2002] Vol.20 UNIVERSITY OF ILLINOIS LAW REVIEW Available online].Retrieved
12/1/2012 from http://www.reg-markets.org/admin/pdffiles/related 02 09.pdf

"In a typical transaction, a company, usually called the “originator,” transfers rights to payment
from income-producing assets such as accounts receivable, loans, or lease rentals (collectively,
“receivables”), or frequently undivided interests in such rights, to a special purpose vehicle,or
“SPV.” The SPV, in turn, issues securities to capital market investors and uses the issuance
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proceeds to pay for the receivables. The investors,who are repaid from collections of the
receivables, buy the securities based on their assessments of the value of the receivables'.
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(A2) Sl L) B3l jLing (As of retirment ) selill clins Ao jaid oSG goil) Wi .
@«collective investment fund” Sl Sl (@ gaia daaud 41 A4y

Astinal cpals Joudl) Aslag Blag lgildly olaal) JLEAY) @l guuli dil) g
Basaa Jpal Ao bl s Lo by agal dllas Yy Jaad Aalad) Lslal) oy paiinally o jlafiiea)
O A BB e Vs i) g pbh 38O cluil) Joal peana b Daa s Ba il
Ol cliles (e daalil) Aa¥) (Geial) Adaa o Ud Gl dpg aa¥ly o pdial) ga olialdas
Al Wgsle i€ Cal) Ll Lilal) Culidioal) Alaall (3 ghal) Alaiag Ala ol

77 0a g sall i - 1
2. John F. Blackwood , Uniformity in the Law—The National Conference of Commissioners on
Uniform State Laws, Montana Law Review Volume 19 Issue 2 Spring 1958
http://scholarship.law.umt.edu/cgi/viewcontent.cgi?article=1315&context=mlr

sLtd) gl slaihay J5a ald adith dginll Aulaty) Aaliy) (o Jghonall Abags il pulaal) gy 1937 alo b
A3 e adl) Aoy dlidial) Hlaliadd asgal) O gildl jua Warsy (COMMON TRUST FUND) dljidia jlafia) i
(CIFs)  slaall Jlaliad) Guilsh (e Anuly 4o gana 3935 ) 63 Las g dald [l (Bualua b)) alina céla
Funds Collective Investement
3. Sergeeva I.G. ,Collective investment schemes regulations, " The article was published in issuel
3a 2009 http://economics.open-mechanics.com/articles/122.pdf

4 lbid. Sergeeva I.G..,op,cit
5- Sergeeva I.G..,op,cit
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Securities Exchange Act 1934 ¢ 1933 (uiglll Ldlal Ghs¥) laa) dles auzadsg

SLEY) G By e Basaa Claglea g age QIS Bpd Gupalieeall iy of Ll cpdllly
pads cliugl oda of ¢ el dlld T o oSary Alliaal cleld¥ly cChylaally agally o] sl
Siiall Alal) (3 gY) g 1 LaS il Aan Y pudady LY Aalasg (b dajla dpaaliti A1)
Ll by Aad Gijddy 1940 L) Glidue Osilly (1940 diw jlaiiud) Osilly <lagd)
els;\.( i) cling Jiia) e Securities and Exchange Commission (SEC )iua, sl

1) gl o34

ol B ol s Dasili-1: Glandd olaad) jleiud) kil Sasiall ASleal) g
-2 @) gglull AL Ll Ghe¥) B elaad) jLaiial sgaill Adleial) dulay) @il gl
Gailia Jii) o Ldlal) L6 dsa Giyiy .() 2000 dw jaball Gleudly Ldlall cleadd) &gl
LOsilgdl) oa alSal jlaiia)

Alie cling s oa D B saaial) ASleal) B cleal) laiiadl Augldl) J&l) gyaig
Unit Trust which is a dagie «liwyy Investment Trust which is a closed—-ended
Csika jlaiin) cilyd |alag ua AR gwﬂ\ 4:a¢ill Lulsaily contractual and open—-ended
o A Jlel) Jlay clalialy 4dgall 5yladl cag ! Open-ended investment companies
cousd) ST S0 e i a3 B e b 4d) Gua gl aUED agd g

Clasil B Jial Jhlag oS Liladl B il jLadiadl gaddl zisad) ol Ja o e

@) 4 gand) dagida
Gun Auaddl) agallaal e (palldl) (Gaial ae Jdl) Gua e Gada Gl all Gl 13
9ald clical) i gymaa olb (D e¥al Tasas ciymy Lad (Cpiinall pllan (329 Jarls Gpajile agll

1. INVESTMENT ADVISERS ACT OF 1940

http://www.sec.gov/about/laws/iaa40.pdf

2.The provisions of FSA 1986 and relevant rules were drafted to give effect to the provisions set

out in Directive 85/611/EEC of 20 December 1985 on the coordination of laws, regulations and

administrative provisions relating to undertakings for collective investments in transferable

securities (UCITS) The Directive was adopted to harmonise laws relating to collective investment

schemes throughout Europe and to facilitate the cross-border marketing of qualifying schemes.

To qualify as a UCITS, a scheme had to comply with a number of requirements in connection

with its establishment, operation and management.

3. Financial Services and Markets Act 2000 -Part XVII Collective Investment Schemes

235. Collective investment schemes.http://www.legislation.gov.uk/ukpga/2000/8/part/XVII

$illy 2000 Aiw jabal) 3lsudly Autlal) lardl) ¢ il Wpaldli I8 CISEN O gl Lilad) B Jleed) Cilings coali - -4
2001 4w a3l Jas JAS

Companies Act 2006 (c. 46)Part 8 — A company’s members Chapter 2 — Register of members

126 Trusts not to be entered on register ; No notice of any trust, expressed, implied or

constructive, shall be entered on the register of members of a company registered in England and

Wales or Northern Ireland, or be receivable by the registrar.

http://www.legislation.gov.uk/ukpga/2006/46/pdfs/ukpga 20060046 en.pdf

4. Gordon Cumming Murray, Economic Consequences of the Virginia Legal Investment Statute,

(1952) 1 Wm. & Mary Rev. Va. L. 106 http://scholarship.law.wm.edu/wmrval/vol1/iss4/3
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gasall Auigilal) Aslal) Miail Cun BIN) A Gy Adn ) cillale g s i gladll gl b
Al Ml opa B elailly i) bl cpaiival) pllas ce g lally Lgalg Wedaia 1gid "pall 4l
B2l Lalil) ¢ Jlall 5y0a) Al 3510Y)
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L Gusill Ll 3l sY) b Sy e a0 sl

- John H. Langbein, op,cit.

2- Hussey v. Arnold70 , n NE 87 ;Mayo v. Moritz 24 , NE 1083

"The fact that the trustees hold property, does not mean the trustees own personal property.
Trust property cannot be held under attachment nor sold upon execution of trustees' personal
debt...Trustees and beneficiaries cannot be held liable for debts incurred by the trust. If, in fact, a
true trust had been created, the certificate holders [the true owners of the Trust property] are not
liable on obligations incurred by the trustees or managing agents appointed by the trustees."

See also, Clew v. Jamison 182 , US 461, 21 S Ct 645 ; ** "Trust property cannot be held under

attachment nor sold upon execution, for the trustee's personal debts".

8- Gordon Cumming Murray,op,cit.

or A aasall Luaal) 31 2o lshy O] biales (Bl Lad ey Sopalslad¥) Ol i laty Lad k) -
John H. Langbein and Richard A. Posner ,Market Funds and Trust-Investment Law. Law &
Social Inquiry, 1976 Volume 1, Issue 1, January pages 1-34
http://onlinelibrary.wiley.com/doi/10.1111/j.1747-4469.1976.tb00951.x/full

> -Part | The Duty of Cares Trustee Act 2000
http://www.legislation.gov.uk/ukpga/2000/29/contents

6_John H. Langbein, op,cit

- NATANIA LOCKE OP,CIT ,p.181

8, Comptroller’s Handbook, October 2005.0p,cit
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L. Kenneth N. Klee Brendt C. Butler ,op,cit,26

2. Kenneth C. Kettering, SECURITIZATION AND ITS DISCONTENTS:THE DYNAMICS OF
FINANCIAL PRODUCTDEVELOPMENT, [Vol. 29:4] CARDOZO LAW REVIEW 1554

3 -THE Bond Market Association International Swaps & Derivatives Association Securities
Industry Association- Special Purpose Entities (SPEs) and the Securitization Markets - February
1, 2002 http://www.google.com/search?sourceid=navclient-ff&ie=UTF-

8&rls=GGGL ,GGGL :2006-46, GGGL :en&qg=Special+Purpose+Entities+(SPEs)+and+the

4- Investment Company Act of 1940- Section 18 -- Capital Structure of Investment Companies
5~ Byron gumb ,op,cit, p. 27
http://dspace.mit.edu/bitstream/handle/1721.1/32215/50335403.pdf

6 _ Investment Company Act of 1940, Section 2 — Definitions,(a)(5)
7 - Investment Company Act of 1940 - Section 2/9 Definitions
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1 - Haskell, The Prudent Person Rule For Trustee Investment and Modern Portfolio Theory,

(1990) 69 N.C. L. Rev. 87. http://www.lincolninst.edu/subcenters/managing-state-trust-

lands/publications/trustlands-responsibility.pdf **

2_lbid, Sc. 242 (2).

% -1bid, Sc. 243 (4).

sal) e gl ) i aaall (e il a0 Caay Uit trust Cugil) gl LSk e e Balad) b gl A

Basaall cilagheal) o cildhall o3a (ggia of Gy Aullal) B At saaa3 () JSAN A Jaiaall Gaal) ol Jataal)

0585 oy oy LA waaT (e LSS Ddlia) lagles il L Jga LS Lgha Gl sladul gl el Lelis )

O Wllee | clin il ujlai ha o Jla 6l Aoy 4dlaal Sladl o 58l Ad ol Wi olsT elpa qullal) asda (sl
Al (8l gl el (e gy pasdi Ao Juans

Financial Services and Markets Act 2000 - Part XV1I Collective Investment Schemes , 235. -

.(Collective investment schemes. CHAPTER |11 Sc. 242 (1

William P. Wade and Donald W. SmithTHE INVESTMENT LAWYER,SEC Enforcement -

Action Targets , Common Trust Fund 2006, Vol 13 No. 11 * November

http://www.klgates.com/files/Publication/2e500ee9-c1c7-43dc-860f-

6d3e7017958c/Presentation/PublicationAttachment/5aec3842-140b-4cd5-90d9-

73fe02leacaa/lL 1106 Wade.pdf

(CHAPTER 111 Sc. 242 (4). And See; CHAPTER 111 Sc. 244 (1 -

An application under section 242 must be determined by the Authority before the end of the

period of six months beginning with the date on which it receives the completed application.

And see; Sc. 244(2) The Authority may determine an incomplete application if it considers it

appropriate to do so; and it must in any event determine such an application within twelve

months beginning with the date on which it first receives the application

5 -1bid, Sc. 243 (5).

®-lbid Sc. 243 (5 A).
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L. Federal Reserve SystemSupervision and Regulation Task Force on op.cit,p.12
2 -1bid

3. NATANIA LOCKE,Op.CiT, p.136

4 -Financial Services and Markets Act 2000 , CHAPTER IIl Sc. 243 (7A).

® -Financial Services and Markets Act 2000, CHAPTER 111 Sc. 243 (10).
®-Ibid Sc. 243 (10a).

" -Ibid Sc. 246 (1)

8_Ibid Sc. 247 (1) (a)

®-lbid Sc. 247 (1) (b)

10 _Ibid Sc. 247 (1) (c)

1 _lbid Sc. 247 (2) (a)

12 _1bid Sc. 247 (2) (c)

13 _Ibid Sc. 247 (2) (d)
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L-Ibid Sc. 247 (2) (e)

2_1bid Sc. 247 (2)(4)

3 _Ibid Sc. 251 (b) (1)

4-1bid Sc. 251 (b) (2)

®-lbid Sc. 251(4) (a)(b)

® _Financial Services and Markets Act 2000, CHAPTER |11 , Sc. 254(a)(b) (c) (d) (e)

" -Butler Andrew S, Modern Portfolio Theory and Investment Powers of Trustees: The New
Zealand Experience, (1995) " Bond Law Review: Vol. 7: Iss. 1, Article 8. Available at:
http://epublications.bond.edu.au/blr/vol7/iss1/8
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L -Investment Company Act of 1940, Section 26 /1-Unit Investment Trusts ,OP,CIT

48 o Gl aa all 5 paall s ) gisal) - 2
3-Investment Company Act of 1940 — Section 26/1 — Unit Investment Trusts
designates one or more trustees or custodians, each of which is a bank, and provides that each
such trustee or custodian shall have at all times an aggregate capital, surplus, and undivided
profits of a specified minimum amount, which shall not be less than $ 500,000 (but may also
provide, if such trustee or custodian publishes reports of condition at least annually, pursuant to
law or to the requirements of its supervising or examining authority, that for the purposes of this
paragraph the aggregate capital, surplus, and undivided profits of such trustee or custodian shall
be deemed to be its aggregate capital, surplus, and undivided profits as set forth in its most recent
report of condition so published;
4 - Section 3 of the Federal Deposit Insurance Act [12 USCS § 1813]) AND See Investment
Company Act of 1940, - Section 26 /b- Unit Investment Trusts
5. Financial Services and Markets Act 2000, Chapter linterpretation, SC 237, (2)
http://www.legislation.gov.uk/ukpga/2000/8/part/XV1l/chapter/I
6. Sergeeva |.G.Collective investment schemes regulations
http://economics.open-mechanics.com/articles/122.pdf
- Ibid
8 _Mayer Brown LLP, Asset securitisation and the effect of insolvency on special purpose vehicles
under US bankruptcy law, The Americas Restructuring and Insolvency Guide 2008/2009 P, 150
http://www.americasrestructuring.com/08 SF/p150-158%20Asset%20securitisation.pdf
""Securitisation transactions are not governed by an express provision of the code. Specifically,
there is no statutory safe harbour that prescribes the steps that, if followed by market
participants, will ensure that the desired goal of the isolation of the securitised assets from the
credit (including bankruptcy) risks of the originator (known as ‘bankruptcy remoteness’) will be
achieved."
% Investment Company Act of 1940, Section 2 — Definitions,(a)( 8)
"Company" means a corporation, a partnership, anassociation, a joint-stock company, a trust, a
fund, or any organized group ofpersons whether incorporated or not; or any receiver, trustee in a
case undertitle 11 of the United States Code [11 USCS § § 101 et seq.] or similar officialor any
liquidating agent for any of the foregoing, in his capacity assuch.
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1- Mayer Brown LLP,op,cit.

2. Investment Company Act of 1940, - Section 26 /2,D- Unit Investment Trusts

(D) that the trustee or custodian shall have possession of all securities and other property in which
the funds of the trust are invested, all funds held for such investment, all equalization,
redemption, and other special funds of the trust, and all income upon, accretions to, and proceeds
of such property and funds, and shall segregate and hold the same in trust (subject only to the
charges and collections allowed under clauses .

3 .Commission may prescribe as compensation for performing bookkeeping and other
administrative services, of a character normally performed by the trustee or custodian itself)

4 - Investment Company Act of 1940, -Section 26 /2- Unit Investment Trusts

5. John H. Langbein,op,cit ""The modem trust typically holds a portfolio of these complex
financial assets, which are contract rights against the issuers. This portfolio requires active and
specialized management, in contrast to the conveyancing trust that merely held ancestral land**
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! _John H. Langbein The Secret Life of the Trust: op.cit

2 - lbid. The legal concept of a trust describes a situation in which one person - the trustee - is
the legal owner of certain property but must exercise their rights and powers a s legal owner for
the benefit of another person or persons - the beneficiaries of the trust -rather than for their
own benefit." The situation in which the legal owner of property must exercise their legal rights
and powers as owner for someone else's benefit is often characterized as a separation of legal
title from equitable title. The trustee is the legal owner of the trust property but the
beneficiaries are the equitable owners.

3 _Investment Company Act of 1940 -Section 26/e
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L April K. Rinne- AN ANALYS IS OF THETREATMENT OF AS SET SECURITIZATION
UNDER THE PROPOSED BASEL II ACCORD AND THE U.S. BANKING AGENCIES ’
ADVANCE NOTICE OF PROPOSED RULEMAKING (ANPR), 23 April

2 _Dolan & Davis Securitizations ob,cit,p 2-8.
75 o Gl pajall Guaall A ) gisall - 3
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! - EFMLG,LEGAL OBSTACLES TO CROSS- BORDERSECURITISATIONS IN THE EU,
Working group on securitisation 7 MAY 2007
2. John H. Langbein, op,cit.
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L. Investment Company Act of 1940, Section 26 -- Unit Investment Trusts (c)

Substitution of securities.It shall be unlawful for any depositor or trustee of a registered unit
investment trust holding the security of a single issuer to substitute another security for such
security unless the Commission shall have approved such substitution.The Commission shall issue
an order approving such substitution if the evidence establishes that it is consistent with the

protection of investors and the purposes fairly intended by the policy and provisions of this title.
2. See Robert J. Hahn, Partner Hunton & Williams LLP-Charlotte, Op,Cit.

3 _Investment Company Act of 1940, Section 26 -- Unit Investment Trusts (a)(4)
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L. Athmane Bouazabia ,Etude comparative de la technique de titrisation France/Etats-unis
reference & la titrisation des préts immobiliers residentiels -Université LUMIERE LYON 2006
http://www.memoireonline.com/11/06/268/m _titrisation-france-etats-unis-prets-immobiliers-
residentiels10.html

75 08 Gilad) pa el s paall a2
3 - Ordonnance n°45-2710 du 2 novembre 1945 relative aux sociétés d'investissement, Titre Il :
Des sociétés d'investissement Abrogé par Ordonnance n°2009-107 du 30 janvier 2009 -3 (V) Titre
111 : Sociétés d'investissement a capital variable( Abrogé par Loi n°79-12 du 3 janvier 1979 - art
25 (Ab) JORF 4 janvier en vigueur le 25 avril 1979 Article 25Abrogé par Loi n°88-1201 du 23
décembre 1988 Est légalement abrogé en tant qu'il concerne les émissions de titres faites par les
SICAV, I'article 3 de la loi du 30 janvier 1907.
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2 -Luminita Tuleasci, THE CONCEPT OF THE TRUST IN ROMANIAN LAW, Romanian
Economic and Business Review — Vol. 6, No. 2 151

http://www.rebe.rau.ro/RePEc/rau/journl/SU11/REBE-SU11-A13.pdf

3. Article 40, Loi n° 88-1201 du 23 décembre 1988 relative aux organismes de placement collectif
en valeurs mobilieres et portant création des fonds communs de créances- Modifié par Loi n°99-
532 du 25 juin 1999 - art. 82 JORF 29 juin 1999
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4. Article 34 , Loi n° 70-1300 du 31 décembre 1970 fixant le régime applicable aux sociétés civiles
autorisées a faire publiguement appel a I'épargne

..Ordonnance n°67-833 du 28 septembre 1967 - art. 6 (M)

oute société qui fait publiquement appel a I'épargne pour émettre des actions de numéraire ou des
obligations doit au préalable faire imprimer un document destiné & I'information du public et
portant sur l'organisation, la situation financiere et I'évolution de I'activité de la société
[*formalités*]. Avant I'admission a la cote officielle des bourses de valeurs d'actions ou
d'obligations, I'impression du méme document est également obligatoire. Ce document doit étre
remis ou adressé a toute personne dont la souscription est sollicitée. Il est tenu a la disposition du
public au siége social et dans tous les établissements chargés de recueillir des souscriptions. En cas
d'introduction en bourse, il est également tenu a la disposition du public a la chambre syndicale
des agents de change.

" -Ordonnance n°67-833 du 28 septembre 1967 - art. 7 (M)

195



http://www.legifrance.gouv.fr/affichTexteArticle.do;jsessionid=7101DFA9A86F4CE1F4EE614F73835905.tpdjo06v_2?cidTexte=JORFTEXT000000698676&idArticle=LEGIARTI000006778186&dateTexte=19670929&categorieLien=cid#LEGIARTI000006778186
http://www.legifrance.gouv.fr/affichTexteArticle.do;jsessionid=7101DFA9A86F4CE1F4EE614F73835905.tpdjo06v_2?cidTexte=JORFTEXT000000698676&idArticle=LEGIARTI000006778186&dateTexte=19670929&categorieLien=cid#LEGIARTI000006778186
http://www.legifrance.gouv.fr/affichTexteArticle.do;jsessionid=7101DFA9A86F4CE1F4EE614F73835905.tpdjo06v_2?cidTexte=JORFTEXT000000698676&idArticle=LEGIARTI000006778199&dateTexte=19670929&categorieLien=cid#LEGIARTI000006778199
http://www.legifrance.gouv.fr/affichTexteArticle.do;jsessionid=7101DFA9A86F4CE1F4EE614F73835905.tpdjo06v_2?cidTexte=JORFTEXT000000698676&idArticle=LEGIARTI000006778199&dateTexte=19670929&categorieLien=cid#LEGIARTI000006778199

5 GUEY) I3 gty . sainall LgSlaiu Al (3 gRal) Bblaa 5uidl) Gl o g LS L1967
1) G gaiall bliss (el 5l Uayd (3 g8ad) ddadae Aljga

BSadna Agas Jilia il bl Aliadg (Ggaial) 50y tlad (piddies SlaiiuN) ie allaasg
Jaly duasll clles dial (e Ade Aablgal) cad clilua e ot G@gaial) 3y Jlasf Jadi
Al Bdlaall elpdig Adlall 3 gY) shd B (Fgriall Jlgal il jlakiuly Adlall 3lY)

Llle gl gl g (Jo¥) sdaall Alda Adlal Gh¥) e cpesi B LW ta Jalaiyg
) Batieue Adle gl sl g (Al ALY Foial) Jiblaa ) Salia (pupalieal) CAse Liud
Shaind paall Gean AN LY Al 1989 bl A 5ialall Aaisll cass sy . §gaiall Jlgaf (aild
A ) Galia Wysal ) deSally el Jlall Galy ) GO agad (g clgd sl
sl cdaliia (loud B Aglaial) deSually halia o (ggiad AN Al pliial cAlgdial) addl)
@) A8 Jlawdy Ao Lpdilaa lia Jaas A & gSal)

Maa Lagia 2aly JS 058 AS1 o cpacd jlalind) Ggtia ey o Slal uddll gpdall (g

Basa Bblas Ao GUY) adiion LAY gt O cdaadd S J et Aliaal) Llal) (3 6Y) sy

Llee b JLul) juae Balii s ae (B rg  dgSall Al clilada o 13 i Y Sle ) aa
3 Baaly jlaiiad

L) LN slaglly Adalil (5 gainall §ydloal A aghal aluls LAY pta ajili duag
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Le projet de document mentionné a l'article précédent est soumis au visa préalable de la
commission des opérations de bourse, qui indique les énonciations a modifier ou les informations
complémentaires a insérer.La commission peut également demander toutes explications ou
justifications, notamment au sujet de la situation, de I'activité et des résultats de la société. Si la
société ne satisfait pas aux demandes de la commission, celle-ci peut refuser son visa.

77 ua Glad) aasall b alia | gisal) 1
3 _Article 69, LOI n° 2010-1249 du 22 octobre 2010 de régulation bancaire et financiére (1),
Modifie Code monétaire et financier - art. L214-43 (V) " L'organisme de titrisation peut
comporter deux ou plusieurs compartiments si les statuts de la société ou le reglement
du fonds le prévoient. Chaque compartiment donne lieu a I'émission de parts ou
d'actions et, le cas échéant, de titres de créances. Par dérogation a l'article 2285 du
code civil et sauf stipulation contraire des documents constitutifs de I'organisme, les
actifs d'un compartiment déterminé ne répondent que des dettes, engagements et
obligations et ne bénéficient que des droits et actifs qui concernent ce compartiment"”
4-RAIBOURG .P « Les agences de rating » Economica, Paris 1990, 199 Pages
http://www.memoireonline.com/11/06/268/m _titrisation-france-etats-unis-prets-immobiliers-
residentiels10.html
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! -Francois LE GALL , LUTILISATION DE LA TITRISATION POUR OPTIMISER LE
FINANCEMENT DES PROJETS DE DEVELOPPEMENT, Centre d'Etude des Techniques
Financieres et d'Ingénierie (CETFI) 2004 http://www.le.gall.free.fr/finance/textintegral.htm

2 _Article 69, LOI n° 2010-1249 du 22 octobre 2010 de régulation bancaire et financiére (1),
Modifie Code monétaire et financier - art. L214-43 (V)

" Les conditions dans lesquelles I'organisme ou, le cas échéant, les compartiments de
I'organisme peuvent emprunter et conclure des contrats constituant des instruments
financiers a terme sont fixées par décret en Conseil d'Etat. Ce décret fixe également les
régles que respecte la composition de I'actif de I'organisme."
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LArticle 40 Modifié par Loi n°99-532 du 25 juin 1999 - art. 82 JORF 29 juin 1999

"lll. - La personne morale dépositaire des actifs du fonds visée a l'article 37 est un
établissement de crédit ou tout autre établissement agréé par le ministre chargé de
I'économie. Elle doit avoir son siége social en France. Elle est dépositaire des créances
acquises par le fonds et de la trésorerie. Elle s'assure de la régularité des décisions de
la société de gestion."

90 2 (Bibd) g2 yall Lusb aliia ) S| 2
3 -Granier (Th.) et jaffeux (c.)- la titrisation ,Aspects juridique et financier Economica,1997
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Le fonds commun de placement sont des ensembles de valeurs mobilieres et de placement
sommes placees a court terme ou a vue appartenant a plusieurs personnes qui ont sur eux un
droit de propriete indivise . ils ne constituent pas des societes, ils n ont pas la personalite morale **
6 - Pascal K. Agboyibor, Structured Finance Department, Orrick, Paris FRANCE: A NEW
LEGAL FRAMEWORK FOR SECURITIZATION Available online]. Retrieved 12/1/2012 from
http://www.orrick.com/fileupload/1421.pdf
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2- Hervé Touraine and Fabrice Grillo-France: the ideal forum for international securitisation
programmes Available online]. Retrieved 12/1/2012 from
http://www.globalrestructuring.com/05Europe/286 291.htm see olso, Pascal K. Agboyibor,
op,cit. http://www.orrick.com/fileupload/1421.pdf
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Article 2284 ,Modifié par Ordonnance n°2006-346 du 23 mars 2006 - art. 2 JORF 24 mars 2006

Modifié par Ordonnance n°2006-346 du 23 mars 2006 - art. 3 JORF 24 mars 2006Quiconque s'est

obligé personnellement, est tenu de remplir son engagement sur tous ses biens mobiliers et

immobiliers, présents et a venir.

Article 2285 ,Modifié par Ordonnance n°2006-346 du 23 mars 2006 - art. 2 JORF 24 mars 2006

Modifié par Ordonnance n°2006-346 du 23 mars 2006 - art. 3 JORF 24 mars 2006L es biens du

débiteur sont le gage commun de ses créanciers ; et le prix s'en distribue entre eux par
contribution, & moins qu'il n'y ait entre les créanciers des causes légitimes de préférence

2007 npb 9 A silally 2007 —211 od) Ol il i) Saal O e b QS ga), -7
2007 b 21 8 dsansyll Sajalls ) pdiially
Code civil ,Livre 111 : Des différentes maniéres dont on acquiert la propriétéTitre XIV : De la

fiducie  Article 2011 Créé par Loi n°2007-211 du 19 février 2007 - art. 1 JORF 21 février 2007
"La fiducie est I'opération par laquelle un ou plusieurs constituants transferent des biens, des
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droits ou des sOretés, ou un ensemble de biens, de droits ou de sQretés, présents ou futurs, a un ou
plusieurs fiduciaires qui, les tenant séparés de leur patrimoine propre, agissent dans un but
déterminé au profit d'un ou plusieurs bénéficiaires. **

L1bid.

2. Valerio Forti, Comparing American Trust and French Fiducie (201128) 17 Colum. J. Eur. L. F.
THE COLUMBIA JOURNAL OF EUROPEAN LAW ONLINE http://www.cjel.net/online/17 2-
forti/

3 _Luminita Tuleasca, THE CONCEPT OF THE TRUST IN ROMANIAN LAW Romanian

Economic and Business Review — Vol. 6, No. 2
http://www.rebe.rau.ro/RePEc/rau/journl/SU11/REBE-SU11-A13.pdf
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ADVANCE NOTICE OF PROPOSED RULEMAKING /(ANPR) 23 April 2004 Available online].
Retrieved12/1/2012from
http://business.fullerton.edu/finance/journal/papers/pdf/past/vol23n03/02.235 252.pdf
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1 - Marc Breidenbach - Real Estate Securitisation as an Alternative Source of Financing for the
Property Industry pp, 19 -25 [Available online]. Retrieved 12/1/2012 from
http://www.prres.net/Papers/Breidenbach Real Estate Securitisation as an Alternative Source
of Financing for the Property Industry.pdf
2-In financial accounting, assets are economic resources. Anything tangible or intangible that is
capable of being owned or controlled to produce value and that is held to have positive economic
value is considered an asset. Simply stated, assets represent ownership of value that can be
converted into cash (although cash itself is also considered an asset).; Steven M. Sheffrin (2003).
Economics: Principles in action. Upper Saddle River, New Jersey 07458: Pearson Prentice Hall.
pp. 272. ISBN 0-13-063085-3.

3— Joel Telpner, Global Securitisation and Structured Finance 2003

Retrieved 12/1/2012 from http://www?2.gtlaw.com/pub/articles/2003/telpner03a.pdf
See also,Vinod Kothari- Securitisation - a primerop,cit.[Available online]. Retrieved 12/1/2012
http://www.vinodkothari.com/seccont.htm
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! -Lewis Carrol, COMMENT TRANSPLANTING ASSET SECURITIZATION: IS THE GRASS
GREEN ENOUGH ON THE OTHER SIDE?op,cit. Available online]. Retrieved 12/1/2012 from
http://www.rusipoteka.ru/files/library/dvorak-1.pdf

PELMA JACINTH RAJAPAKSE, Assignment of Mortgage Loans to the SpecialPurpose Vehicle
in Securitisation Programs,by University of Tasmania Law Review 2005 Vol 24 No 1  See also
Standard & Poor's, 'RMBS, CDO Activity Lead Australian Securitisation Issuance Growth in
2003 ' Credit Ratings Commentaly and News (2003).

2- G. Shiva ,THE FUTURE OF INDIA’S DEBT MARKET - Securitization of Debt pp 199 Fixed
Income & Money Markets, Citibank, N.A., India Paper presented in October 1997

3_Andrew Lin- A securitization primer: Part one- SCOTIA CAPITAL INC. JUNE 2000
Available online]. Retrieved 12/1/2012 from http://www.securitization.net/pdf/lin_primer.pdf

4. vinod Kothari - seuritization city Business. op,cit.

http://www.ifsl.org.uk/media/2306/CBS _Securitisation 2005.pdf

5- April K. Rinne- op,cit.

6- Vinod Kothari- Securitisation - a primer,op,cit.

- Akerman Senterfi tt-A Primer on Securitizations - 2006.

8 _INTERDISCIPLINARY JOURNAL OF CONTEMPORARY RESEARCH IN BUSINESS,
IJCRB ISSN 2073-7122AUGUST 2011VOL 3,NO 4Retrieved 12/1/2012 from
www.sbp.org.pk/.../stats/Non_financial.../Conceptual Frame work.pdf
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Available online]. Retrieved 12/1/2012 from

http://repository01.lib.tufts.edu:8080/fedora/get/tufts: UA015.012.D0.00042/bdef: TuftsPDF/getPD
F

3 -.Marc Breidenbach- Real Estate Securitization as an Alternative Source of Financing for the
Property Industry- Paper presented at the 9th Annual Conference of the PACIFIC RIM REAL
ESTATE SOCIETY 19 — 22 January 2003 Brisbane, Australia Moody'sinvestors Service
Demystifying Securitization- for Unsecured Investors- Special Comment — January 2003
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1Marc Breidenbach,Real Estate Securitisation- Asset-Backed Security Financing for the Property
Industry, Hamburg, April 2005 Marc A. Breidenbachhttp://epub.uni-regensburg.de/6304/6/34.pdf
Z.Marc Breidenbach op,cit

Basgall Ldlall clibad) Jlaals ashs sMlg codial) Blasd leals SPV sale Jhy owner trust dlilal) cuwsi JSa A9
s cuiadl dunyall LB sage Cile Lagl 09 9 oY) Al Araganl) Aufaal) zols Lida SPV 13 Le Alla 4
) Eua (e 3g8 Ao Gl JSgl) Mg . Llleed B ilaa gl e SPV il gagm Juadia JSa qilyall SPV

Lediial) Q) sha (e Bams 098 o) SPV ol Jla gl Ao « pass—through (<a
Asset SecuritizationComptroller’s HandbookNovember 1997, op,cit,p.15
http://www.occ.gov/publications/publications-by-type/comptrollers-handbook/assetsec.pdf
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1.-THE BOND MARKET ASSOCIATION 1997 Available online]. Retrieved 12/1/2012 from
http://www.freddiemac.com/mbs/docs/about MBS.pdf

pass — through and collateralized: These mortgage securities may be pooled again to create
collateral for a more complex type of mortgage security known as a CollateralizedMortgage
Obligation (CMO) or, since 1986, as a Real Estate Mortgage Investment Conduit (REMIC).
CMOs and REMICs (terms which are often used interchangeably) are similar types of securities
which allow cash flows to be directed so that different classes of securities with different
maturities and coupons can be created. They may be collateralized by mortgage loans as well as
securitized pools of loans.

Jriad Gaall s dalas Jugall )gilind) ) clSydip cdosladll dgidly (g illy AN Gl Al clawially —
(A Jsual i

217


http://translate.googleusercontent.com/translate_c?depth=1&hl=ar&prev=search&rurl=translate.google.com.eg&sl=en&u=http://www.investopedia.com/terms/g/grantor.asp&usg=ALkJrhg16OdN6tEH1Dy2gKvuVzWZII56zQ
http://translate.googleusercontent.com/translate_c?depth=1&hl=ar&prev=search&rurl=translate.google.com.eg&sl=en&u=http://www.investopedia.com/terms/t/trustee.asp&usg=ALkJrhiCwPAw_30jU_TggDvrNxVBVyP5Wg
http://www.freddiemac.com/mbs/docs/about_MBS.pdf

Osll Aigacadll Gagdll (e Asganal Lundll clogiiall araad Al ledie Cuagdl lia b
Llee Cligpan aad 2 @) paiina) ) Wysad s (D galall Ldlad) )80 ddaliall 4 jlaad)
Lalal) Lslal) Lo o oLy (g dl) el oo daalil) Auadil) Bl aujsl alig .ol (e Gyl
A e Jal) 13a b A B iy B)ag il ol ladas paball LY A b el JS
Ry S @lis oy 10 (000 4l pani juaall of s . PASS THROUH = W) JLéus sasls
100 zand aladic) oSar 438 ¢ 5066 W)ad A o Baal A3l 525l & Lle 100000 4iag
O Baa 2 Nsa 10000 e JS Aad xiw 10000 Ao lpasudiy Lliad) Ol o Oela
B % 60 00 aias el 550 Jaray Lin

Craiall O (giall pran B JSA 13gd bk Sulal) Ll GLY) mrea olud Laiwg
@ Ondyilall juali jhdg Guaall addl jhd ilad Gaend) Gobd B ST Ay Wblia Oglaady
¢ sblaall o3 Ayliall G eadl dagetall Jod) Buisi Ay B o A Clada Laiug - agililail) Sau
b3 Lauadiy il MBS ciaiu ASa oy L LIS 4ld (paldll glhdll J8 e bad cpalil) a3
slgll Jhlia o adall ase halie auisi Gub oo () Jaadl slaia) Wdl ) GLEY) ) hlaal)
Claiad) (e Badie Gl jgda ) faal) 1 judsg . Subordination dsl) fasd s Lasia
GAly (A) Gsiwa ble Cltin ) GGl aadi oG o ghlaall odgd L dglyl B cabids
o Al Jlalial) il Gl b Llal) claial) Loglgl ety clgadiiy Adpall B lgha (B (B) (g
Mg Aldl) dls Jeati (B) daslil) i) ol oAuliall O gall Ligadaal) BN A juualli Gisa
) B (g5imal) clain S Ao Ly goasll n Y] Sludd) 02a (A) (Goiaal) Jandy Y ¢l dlaii)

Al ¥ cogai ) o (sllly pass—through (§sw sai dallall duigh) Atagmi) Las a8l o

(@A) 1elsal dsgila LA agalad B Gliu B |98y Cudll Cupalivall cilalda) IS il ol
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aiiwdy .Collateralized Mortgage Obligations™ CMO gl Jlin Gledas 82 Glée CAn
Lgadaall Gag @l clogara G o dliall Gaalh Lisadaall Gag @l pana N cluiad) ol
il W e lada Alaal) Joual) odn 038 LaS (Adlad) (3o Gy diud) djlial) O ganl
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1 - April K. Rinne-op,cit ""Mortgage-Backed Securities"

2— See Andrew Kelman, Mortgage-backed Securities & Collateralized Mortgage Obligations:
Prudent cra investement opportunities p.22

3-April K. Rinne — op,cit ; See also:-Marcia Myerberg, “The Use of Securitization by Investors
and Issuers in International Markets,” Chapter 12 in Leon Kendall and Michael Fishman, eds. A
Primer on Securitization (2000).

4- Richard J. Rosen, op,cit.

5- Richard J. Rosen, op,cit.,

6- lvan Bandic, op,cit
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L April K. Rinne - op,cit.

2 -Marc Breidenbach, op,cit.
3. Ibid,& Ivan Bandic,op,cit — "'risk for pass-throughs "
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1 Andra Ghent, America’s Mortgage Lawsin Historical Perspective Research Institute for
Housing America October 2012
http://www.public.asu.edu/~aghent/research/Jan%2020%202013.pdf
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L. ASF White Pap er seriessNOVEMBET 16, 2010,0p,cit .

2. John R. Hooge Lawrence, KS Laurie B. Williams, Mortgage Electronic Registration Systems,
Inc.: Cases Decided in the Past Year Determining MERS’s Authority to Act; or MERS-The
Elephant in the Living Room -NORTON BANKRUPTCY LAW ADVISEROctober 20111ssue No.
10

3. See American Bankruptcy Institute, op,cit ' In 2007, a series of foreclosure cases in the United
States District Courts in the Northern and Southern Districts of Ohio considered whether the
plaintiff in the foreclosure cases was in fact the holder of the mortgage and note on the real
property. See In re Foreclosure Cases, 521 F. Supp. 2d. 650 (S.D. Ohio 2007), In re Foreclosure
Cases, 2007 WL 4034554 (N.D. Ohio Nov. 14, 2007)." See also; - In In re Nosek, 386 B.R. 374
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(Bankr. D. Mass. 2008), the court was presented with conflicting proofs of claim and
representations regarding ownership of the note and mortgage. The Nosek Court stated that “the
confusion and lack of knowledge, or perhaps sloppiness” resulted in the Court having to “expend
time and resources . . . because of the carelessness of those in the residential mortgage industry.”
The Nosek Court went on to impose significant sanctions under Bankruptcy Rule 9011.

1 _John Patrick Hunty, Richard Stantonzand Nancy Wallacex op,cit .
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1. Jean-Charles Papeions, Asset-Securitization: A Comparative Study Between the U.S.& Belgium,
1996 INT’L BUS. L.J. 341; Michael T. Kawachi, The New Law of Asset Securitization in Japan,
(1994)17 U. PUGET SOUND L. REV. 587; Yoshiki Shimeda & Shinji Itoh, Japanese

Paul Taylor, Asset Securitization: A Guide for Practitioners, (1997)38 HARV. INT’L L.J. 171;
Gary J. Kopff, Asset Securitization in Argentina and Colombia, THE FINANCIER, Aug. 1994,
; Peter V. Maher, An Irish Home For Your SPV, INT’L ASSET-BACKED SEC. REP., Feb. 4,
1998 . For an overview and analysis of several European countries, see ASSET-BACKED
SECURITIZATION IN EUROPE (Theodor Baums & Eddy Wymeersch eds., 1996)

2 _John Patrick Hunty, Richard Stantonzand & Nancy Wallacex ,op,cit

.. MARKE RAINES AND GABRIELLE WONG, ASPECTS OF SECURITIZATION
OFFUTURE CASH FLOWS UNDERENGLISH AND NEW YORK LAW,by,454- DUKE
JOURNAL OF COMPARATIVE & INTERNATIONAL LAW [Vol 12:453
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1. MARKE RAINES AND GABRIELLE WONG,OP,CIT.

2-Jones v Humphrey [1902] 1 KB 10; Forster v Baker [1910] 2 K B 636 (CA); In Re Steel Wing
Co. Ltd. [1921] 2 Ch 349. A legal assignment operates from the date on which notice is given to
the underlying debtor to transfer (i) the legal right to the debt; (ii) the legal and other remedies
for the same; and (iii) the power for the assignee to give a good discharge for the debt without the
concurrence of the assignor. See also , Under Section 136 of the Law of Property Act 1925, an
assignment: (a) must be absolute; (b) is in writing under the hand of the assignor; (c) is of any
debt or other legal thing in action (i.e., all choses in action which are capable of being legally or
equitably assigned); (d) does not purport to be by way of charge only; (e) must be notified in
writing to the debtor or trustee (and an acknowledge of such notice should be obtained); and (f) is
subject to equities even if all Section 136 requirements are satisfied. Law of Property Act, 15 Geo.
5, ¢. 20, § 136 (1925) (Eng.).

3 - MARKE RAINES & GABRIELLE WONG,op.cit ,p. 454

4. Encyclopaedia of Forms and Precedents, Vol 4 (1938), 566. This is the case in all Australian
jurisdictions except Western Australia: see section 20(3) of the Property Law Act 1969 (WA). In
the other Australian jurisdictions, however, an assignment of part of a loan is recognised in
equity: see Williams v Atlantic Assurance Co [1933] 1 KB 81 andRe Steel Wing Co [1921] 1 Ch
349.

5- MARKE RAINES& AND GABRIELLE WONG, op,cit.
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! -Theoretically, any income-producing asset can be securitised. For example, assets thathave been
securitised in the United States include home mortgage loans, commercial property mortgages,
consumer receivables (car, boat and truck loans, credit card receivables, TV rentals, mobile home
loans, student loans, health care receivables, telephone charges), trade receivables, equipment
leases, (e.g. aircraft leases), bank loans (sovereign debts, even project finance loans), bond
portfolios, and third world debt: see J Hu, R Pollsen and J Elengical, "A Record Year for
Residential MBS' (2002) 62 Mortgage Banking 36; J C Shenker and A J Colletta, ‘Asset
Securitisation® (1991) 69 Texas Lavv Review 1369, 1380; and G Salathe, 'Reducing Health Care
Costs through Hospital Accounts Receivables Securitization' (1994) 80 Virginia Law Review 549
2-An equitable assignment will operate to transfer only the beneficial interest in theasset, and
legal title will remain with the assignor: Holroyd v Marshall 11 Eng Rep999; and Howard v Miller
(1915) App Cas 318. Like a legal or absolute assignment, anequitable assignment does not operate
to transfer obligations from the originator to theissuer. An equitable assignment will, however,
transfer all rights of the originator in the loan or part thereof to the issuer, since a transfer of part
of a right or chose in actionis permissible under an equitable assignment: see, Jones v Humphreys
[1902] 1 KB 10and Willianls v Atlantic Assurance Co Ltd [1933J 1 KB 81. This in effect gives
theSPY/assignee recourse to the borrower in equity, albeit only to the extent of thebeneficial
interest in that part of the loan assigned, and only when theoriginator/assignor (or the owner of
the legal title) is joined as a party to a claim. SeeDerham Bros v Robertson [1898] 1 Q B 765;
William Brandt's Son &Co v DunlopRubber Co Ltd [1905] App Cas 454; L B Klein, "Legal Issues
Relating to Participationin Bank Loans’, in J Lederman (ed), The Commercial Loan Resale Market
(1991) 357,385.

3 - Jason HP Kravitt, lan R. Coles & C. Mark Nicolaides, "*Coping with Cross- Border

Securitization™, 1991, International Financial Law Review, Nov. P 34, 35
“In the UK, there are generally three methods of transferring a receivable, novation,assignment
and sub-participation . Since novation (essentially a re-creation of the obligation) requires the
consent and cooperation of all three parties - the SPV, the originator and the account debtor - it's
infrequently done . Therefore this method of transfer will not be discussed here any further .
The final method for transferring receivables in the UK is through a sub-participation.
Subparticipation, known as a back-to-back loan, is where another bank "purchases™ financial
assets from their originator by making a loan to the "seller' with recourse limited to the
subparticipated assets . In order for such a transfer to be a ""true sale", the seller must not have
any obligation to fund the repayment of the sub-participation loan
http://www.jura.uni-rankfurt.de/ifawz1/baums/Bilder und Daten/Arbeitspapiere/a0294.pdf
4. Jason HP Kravitt, lan R. Coles & C. Mark Nicolaides,op,cit p.34

Sl 418 ga gf Cpaall plia ) qullaly anil) (g aail) Gy ok (8 (o i) QIR A gl JB Lial Sayg - S
See PELMA JACINTH RAJAPAKSE,op,cit,p.50 ‘Thereby effecting a novation. In the context of
securitisation, a novation involves atripartite arrangement whereby the two parties to an original
contract, the originator and the debtor, agree with an Spy that the SPY shall become a substitute
for the originator, and thus assume the originator's rights and obligations under that contract and
in the creation of a new contract between the SPY and the debtor.”’
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L Linden Gardens Ltd v Lenesta Sludge [1994] AC 85 (HL) at 106—107. McKnight 2003 JIBL at 3
advances some of these reasons, for instance: (1) The debtor may wish to retain rights of set-off,
not only with regard to the transaction giving rise to the claim, but also with regard to present
and future claims of a more general nature. (2) If the debtor overlooks a notice of the assignment
and he pays the assignor, he will not obtain a good discharge. (3) The assighee may be a person
with whom the debtor does not wish to deal, or the debtor may wish to only deal with the
assignor, because of their special working relationship.

2 _Croatia, Romania, Serbia and Slovakia, True-sale securitisation Central and eastern Europe:
July 2005,p7

3 - NataniaLocke, op,cit.p.180
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4 PELMA JACINTH RAJAPAKSE,op,cit p,61

5. Loans &Bor.R:April 1998,p .4004That transfer must be by way of security rather than by way

of sale or gift see for that Loans &Bor.R:April 1998,p .4004
6. PELMA JACINTH RAJAPAKSE,op,cit,p.48
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. NATANIA LOCKE,OP,CIT,p.132 and see Federal Reserve System Supervision and Regulation
Task Force on Securitization op,cit p,99°> and see PELMA JACINTH RAJAPAKSE,op,cit,p49
%1bid,p16

3- Nathanb. Oman, A Pragmatic Defense of Contract Law, [Vol. 98:77 98 THE GEORGETOWN
LAW JOURNAL Available online]. Retrieved 12/1/2012 from
www.georgetownlawjournal.org/issues/pdf/98-1/Oman.PDF

4-1bid,P.30

> ~1bid, loc cit.

6. MARKE RAINES& AND GABRIELLE WONG,OP,CIT ,p. 455
http://www.law.duke.edu/shell/cite.pl?12+Duke+J.+Comp.+&+Int'l+L.+453

In the absence of notice, four factors need to be considered. First, certain incremental rights of
set-off continue to accrue. Gov’t of Nfld. v. Nfld. Ry. Co., 13 App. Cas. 199, 200 (P.C. 1888).
Second, the assignor may give good discharge to the debtor for amounts received by the assignor.
Brice v. Bannister 3 Q.B.D. 569, 569 (1878). Third, the debtor and assignor may amend the
assigned contract. Id. at 571-73. Fourth, a third party taking a subsequent assignment without
notice of the prior assignment may, by giving notice ahead of the first assignee, take priority.
Dearle v. Hall, 3 Russ. 1, 1, 38 Eng. Rep. 475, 475 (Ch. 1823).

-1bid, loc cit.
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1--PELMA JACINTH RAJAPAKSE,op,cit,p.16

2- See Weddell v JA Pearce & Major [1988] Ch 26 at 40G-H , A legal assignee can sue the debtor
in his own name without involving the assignor, but an equitable assignee must join the assignor
as co-plaintiff if he is willing to co-operate, or as co-defendant when he is not., where the Court
held that the joinder of the assignor in an equitable assignment has a practical reason, namely to
ensure that the debtor will receive a full discharge by payment to the equitable assignee. An
action instituted without joinder is not a nullity, but will be stayed until joinder.

3. PELMA JACINTH RAJAPAKSE,op,cit p,61

4 NATANIA LOCKE,OP,CIT P.135 And see; PELMA JACINTH RAJAPAKSEOP,CIT,P16

5 loc cit.

b Dearle v. Hall (1828) 3 Russ 1. About , EQUITABLE PRIORITIES, J. D. PYNE, Case Editor -
Fourth Year Student. 376 SYDNEY LAW REVIEW Available online]. Retrieved 12/1/2012 from
http://www.austlii.edu.au/au/journals/SydL Rev/1960/23.html

- NATANIA LOCKE,OP,CIT,P.133
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L. See further Marathon Electrical Manufacturing Corp v Mashregbank PSC [1997] 2 BCLC

460 (QBD) at 469-470; Business Computers Ltd v Anglo-African Leasing Ltd [1977] 2 All ER 741
(Ch) at 748. The assignee cannot be in a better position by virtue of the assignment than the
assignor, therefore if the debtor had any right to set-off against the assignor, the assignee will take
the book debts subject to these rights. See also Glennie et al Securitization at 193. This position is
left unchanged by the Law Commission‘s recommendations in its Final Report at 107 (par 4.11).
2-p R Wood, Title Finance, Derivatives, SetOff,and Netting (1995).
http://ujdigispace.uj.ac.za:8080/dspace/bitstream/10210/747/4/Ch%203%20Derivatives%20and%
20Risk.pdf
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L. According to 11 USC § 541(a)(1), such assets are no longer legal or equitable interests of the
debtor and are therefore excluded form the debtor‘s bankruptcy estate.

2. See, e.g.,In re Cook, 457 F.3d 561, 566 (6th Cir. 2006) (state law governed whether transferee
had superior interest inpromissory note secured by mortgage)

5. ASF White Pap er seriesNOVEMBETr 16, 2010,0p,cit p.7

4-1bid, The rule that “the mortgage follows the note” dates back centuries and has been codified
in the UCC  As stated in the official comments to UCC § 9-203(g), the section “codifies the
common law rule that a transfer of an obligation secured by a security interest or other lien on
personal or real property also transfers the security interest or lien.” UCC § 9-203 cmt. 9. All
states follow this rule.

5 See, e.g., Bellistri v. Ocwen Loan Servicing, LLC, 284 S.W.3d 619, 623 (Mo. Ct. App. 2009)
(“An assignment of the deed of trust separate from the note has no ‘force.””); Saxon Mort. Serv.,
Inc. v. Hillery, No. C-08-4357 EMC, 2008 WL 5170180, at *4-5 (N.D. Cal. Dec. 9, 2008) (“For
there to be a valid assignment, there must be more than just assignment of the deed [of trust]
alone; the note must also be assigned.”); In re Wilhelm, 407 B.R. 392, 400-05 (Bankr. D. Idaho
2009); Kelley v. Upshaw, 39 Cal.2d 179, 192 (1952) (“In any event, Kelley’s purported assignment
of the mortgage without an assignmentof the debt which is secured was a legal nullity.”).
Retrieved 12/1/2012 from

https://ecf.moed.uscourts.gov/documents/opinions/Mortgage Electronic Registration Systems, |
nc. et al v. Bellistri-CAS-65.pdf

6. ASF White Paper seriesNovember 16, 2010,0p,cit p.3

under the UCC, the transfer of a mortgage note that is a negotiable instrument is most
commonlyeffected by (a) endorsing the note, which may be a blank endorsement that does not
identify a person to whomthe mortgage note is payable or a special endorsement that specifically
identifies a person to whom the mortgagenote is payable, and (b) delivering the note to the
transferee (or an agent acting on behalf of the transferee).

- Uniform Commercial Code (the “UCC”) Article 3. Negotiable Instruments Retrieved
12/1/2012 from

http://www.law.cornell.edu/ucc/ucc.table.html

8. Uniform Commercial Code (the “UCC”) Article 9. Secured Transactions Retrieved 12/1/2012
from
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http://www.law.cornell.edu/ucc/ucc.table.html

L. -ASF White Paper series op,cit,p. “’except in cases where the related mortgage identifies the
Mortgage ElectronicRegistration System (“MERS”) as the mortgagee.”’

2_NATANIA LOCKE,OP,CIT,P. 131
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1. ASF White Pap er series ,0p,Cit,16 “when a mortgage loan is assigned and transferred as part
of the securitization of the mortgage loan in the secondary market, both the mortgage note and
the mortgage itself are typically sold,assigned, and physically transferred to the trustee that is
acting on behalf of the MBS investors.”

2. Wells Fargo Bank, N.A. v. Konover, No. 3:05 CV 1924 (CFD), 2009 WL 2710229, at *3 (D.
Conn. Aug. 21, 2009) U.S. Bank N.A. v. Cook, No. 07 C 1544, 2009 WL 35286, at *2-3 (N.D. IlI.
Jan. 6,2009) Retrieved 12/1/2012 from
http://www.massrealestatelawblog.com/wp-content/uploads/2010/08/1banez-Appellants-Opening-
Brief-to-SJC.pdf
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L. David E. Peterson, Cracking the Mortgage Assignment Shell Game, The Florida Bar Journal,
November, 2011 Volume 85, No. 9
http://www.floridabar.org/divcom/jn/jnjournal01.nsf/c0d731e03de9828d852574580042ae7a/a81638f11
642ffh385257936004a8¢29!0OpenDocument&Highlight=0,* -
2- First Nat’l Bank of Cape Cod v. North Adams Hoosac Savs. Bank, 7 Mass. App. Ct. 790, 796
(1979) (Minnesota, courts have held that the transfer of a mortgage note without an express
transfer of the mortgage vests in the note holder only an equitable interest in the mortgage.) see
also : Jackson v. Mortgage Elect. Registration Sys., Inc.,
770 N.W.2d 487, 497, 500-01 (Minn. 2009).This arrangement has been described as follows: the
holder of the mortgage holds the legal title to the mortgage in constructive trust for the benefit of
the mortgage note holder. But all states follow this rule

Al 4 e alsal) ) JUA Jas o g Al 0 0 JAL 0 ) Al o
Alabama: Armour Fertilizer Works v. Zills, 177 So. 136, 138 (Ala. 1937) (“when the note is
secured bya mortgage, such mortgage follows the note”). Arizona: Ariz. Rev. Stat § 33-817 (“The
transfer of any contract or contracts secured by a trust deedshall operate as a transfer of the
security for such contract or contracts.”). California: Cal. Civ. Code § 2936 (“The assignment of a
debt secured by mortgage carries with it thesecurity”); In re Staff Mortgage & Invest. Corp., 625
F.2d 281, 284 (9th Cir. 1980) (in California, “[A]deed of trust is a mere incident of the debt it
secures and . . . an assignment of the debt ‘carries with itthe security.” Any way :- Courts in
several states have affirmed and applied the “mortgage follows the note” rule in cases where the
mortgage assignment was not recorded by the transferee.19 See, e.g., Nat’l Livestock Bank v.
First Nat. Bank, 203 U.S. 296, 307-08 (1906) (citing with approval a decision of the Supreme
Court of Kansas for the proposition that “where a mortgage upon real estate is given to secure
payment of a negotiable note, and before its maturity the note and mortgage are transferred by
indorsement of the note to a bona fide holder, the assignment, if there be a written one, need not
be recorded”); Jackson v. Mortgage Elec. Registration Sys., Inc., 770 N.W.2d 487, 497-98, 500
(Minn. 2009) (applying the “mortgage follows the note” rule where there was no assignment of the
mortgage);
3. Carpenter v. Longan, 83 U.S. 16 Wall. 271 (1872) Retrieved 12/1/2012 from
http://supreme.justia.com/us/83/271/case.ntml#T3
"The note and mortgage are inseparable; the former as essential, the latter as an incident. An
assignment of the note carries the mortgage with it, while an assignment of the latter alone is a
nullity.” Jackson v. Blodget, 5 Cowan 205; Jackson v. Willard, 4 Johnson 43 "The transfer of the
note carries with it the security, without any formal assignment or delivery, or even mention of
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the latter." See also case :-Mortgage Elect. Registration Sys., Inc. v. Coakley, 41 A.D.3d 674, 674
(N.Y. App. Div. 2d Dept. 2007) (“the mortgage . .. passed as an incident to the promissory note”);
Restatement (Third)of Property, Mortgages § 5.4(a) (1997) (“A transfer of an obligation secured
by a mortgage also transfers the mortgage . ... ”). Retrieved 12/1/2012 from
http://www.mersnews.com/documents/Illinois-Barnes.pdf

1 - J. McDonnell and J. Smith, Secured Transactions Under the Uniform Commercial Code, §
16.09[3][b].

http://www.law.uga.edu/profile/james-c-smith/

% NATANIA LOCKE,OP,CIT,P.159

Article 9 does not classify types of security as mortgages, charges or pledges but uses the generic
term security interests‘ to denote all forms of security. It also makes no distinction between legal
and equitable security interests or between fixed and floating security interests. _Security
interest* is defined in section 1-201(35) of the Uniform Commercial Code as an interest in
personal property or fixtures that secures either payment or else the performance of an
obligation.

%.201 -9 § GENERAL EFFECTIVENESS OF SECURITY AGREEMENT).a) [General
effectiveness.] Except as otherwise provided in [the Uniform Commercial Code], a security
agreement is effective according to its terms between the parties, against purchasers of the
collateral, and against creditors

(73) ""Security agreement™ means an agreement that creates or provides for a security interest.
http://www.law.cornell.edu/ucc/9/article9.htm#dsecurityagreement

203. ATTACHMENT AND ENFORCEABILITY OF SECURITY INTEREST; PROCEEDS;
SUPPORTING OBLIGATIONS; FORMAL REQUISITES.(a) [Attachment.] A security interest
attaches to collateral when it becomes enforceable against the debtor with respect to the
collateral, unless an agreement expressly postpones the time of attachment.b) [Enforceability.]
Except as otherwise provided in subsections (c) through (i), a security interest is enforceable
against the debtor and third parties with respect to the collateral only if :(1) value has been
given;(2) the debtor has rights in the collateral or the power to transfer rights in the collateral to a
secured party; and(3) one of the following conditions is met:(A) the debtor has authenticated a
security agreement that provides a description of the collateral and, if the security interest covers
timber to be cut, a description of the land concerned;(B) the collateral is not a certificated security
and is in the possession of the secured party under Section 9-313 pursuant to the debtor's security
agreement;(C) the collateral is a certificated security in registered form and the security
certificate has been delivered to the secured party under Section 8-301 pursuant to the debtor's
security agreement; or(D) the collateral is deposit accounts, electronic chattel paper, investment
property, or letter-of-credit rights, and the secured party has control under Section 9-104, 9-105,
9-106, or 9-107 pursuant to the debtor's security agreement.

4- NATANIA LOCKE,OP,CIT,160
A security interest attaches when it becomes enforceable between the debtor and the creditor
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1 _LOI n°2010-1249 du 22 octobre 2010 - art. 69

101 ue Gl aa pall — Liad aldia ) gisall -2
3 _Article 34 Modifié par Loi n°99-532 du 25 juin 1999 - art. 82 JORF 29 juin 1999
Abrogé par Ordonnance 2000-1223 2000-12-14 art. 4 JORF 16 décembre 2000 en vigueur le ler
janvier 2001
""La cession des créances s'effectue par la seule remise d'un bordereau dont les énonciations sont
fixées par décret. Elle prend effet entre les parties et devient opposable aux tiers a la date apposée
sur le bordereau lors de sa remise. La remise du bordereau entraine de plein droit le transfert des
sOretés garantissant chaque créance et son opposabilité aux tiers sans qu'il soit besoin d'autre
formalité."
4. Article L214-43 Modifié par LOI n°2010-1249 du 22 octobre 2010 - art. 69
""Elle prend effet entre les parties et devient opposable aux tiers a la date apposée sur le
bordereau lors de sa remise, quelle que soit la date de naissance, d'échéance ou d'exigibilité des
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créances, sans qu'il soit besoin d'autre formalité, et ce quelle que soit la loi applicable aux
créances et la loi du pays de résidence des débiteurs. "'
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1_LOI n°2010-1249 du 22 octobre 2010 de régulation bancaire et financiére - art. 69
S (Grgray arle sha) she e 2149 Balall L cudall SUAY) ol aaall 13 B D dl) Galil) dasas oy b 3 -2

121 Ga i) pasall lab aléia [ iSal) aal; sl dgalse b o) Ji glada¥) (S
3. Articles R600-1 a R600-4
4. LOI n° 2010-1249 du 22 octobre 2010, Article 69 Modifie Code monétaire et financier - art.
L214-43 (V) ' L'acquisition ou la cession des créances s'effectue par la seule remise d'un
bordereau dont les énonciations et le support sont fixés par décret ou par tout autre mode de
cession de droit francais ou étranger. Elle prend effet entre les parties et devient opposable aux
tiers a la date apposée sur le bordereau lors de sa remise, quelle que soit la date de naissance,
d'échéance ou d'exigibilité des créances, sans qu'il soit besoin d'autre formalité, et ce quelle que
soit la loi applicable aux créances et la loi du pays de résidence des débiteurs. Nonobstant
I'ouverture éventuelle d'une procédure mentionnée au livre VI du code de commerce ou d'une
procédure équivalente sur le fondement d'un droit étranger a I'encontre du cédant
postérieurement a la cession, cette cession conserve ses effets apres le jugement d'ouverture. La
remise du bordereau entraine de plein droit le transfert des sdretés, des garanties et des
accessoires attachés a chaque créance, y compris les slretés hypothécaires, et son opposabilité aux
tiers sans qu'il soit besoin d'autre formalité . »
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L Article L214-46, Code monétaire et financier - art. 1.214-46 (M)Modifié par Ordonnance
n°2008-556 du 13 juin 2008 - art. 16- Code monétaire et financier - art. L 214-46 (M)

Lorsque des créances sont transférées a I'organisme, leur recouvrement continue d'étre assuré
par le cédant ou par I'entité qui en était chargée avant leur transfert, dans des conditions définies
par une convention passée avec la société de gestion de I'organisme. Toutefois, tout ou partie du
recouvrement peut étre confié a une autre entité désignée a cet effet, dés lors que le débiteur en est
informé par lettre simple. Les dispositions du présent article ne sont pas applicables aux créances
qui ont la forme d'instruments financiers.

2_LOI n° 2010-1249 du 22 octobre 2010 de régulation bancaire et financiére (1), Article 69 ,
Modifie Code monétaire et financier - art. L214-43 (V)

125 o= déu‘ @JAS‘ u-‘a'éé em JJKS\ 3
4 .S L Schwarcz, 'Structured Finance: The New Way to Securitise Assets' (1990) 11 Cardozo Lawv
Review 607, 608.
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. BYPELMA JACINTH RAJAPAKSE, assignment of Mortgage Loans to the SpecialPurpose
Vehicle in Securitisation Programs, 2005 Vol 24 No 1 51 University of Tasmania Law Review

% BYPELMA JACINTH RAJAPAKSE op,cit ,p.53

3. in Re Curtain Dream plc [1990] BCLC 925.

http://www.swarb.co.uk/lisc/Cmpny19901990.php

4. Welsh Development Agency v Export Finance Co Ltd (1992) BCLC 148, (1992) BCC 270, CA

If it is argued that a written document does not represent the agreement between the parties, in
other words, that it is a sham, the court will have regard to all evidence that show that the parties
had a common intention to enter into a different transaction than the one described in the
document. However, usually it is not contended that the written document is a sham, but only that
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the inconsistencies in the document show that the document had a different objective to that
which the parties described. In the absence of an allegation that the agreement was a sham, the
court will only have regard to the written document. The court will consider the written
agreement as a whole to determine the true nature of its provisions. Consequently, if the
transaction agreements convey an intention to sell the claims to the SPV, the courts will give effect
to thisintention. Put somewhat differently: even if the objective of a transaction is financing, the
court will pay attention to the method in which the finance is provided. If the method is by way of
a sale of claims, the factthat the purpose of the transaction is to advance money will not convert
the character of the transaction into a loan.
http://www.law-essays-uk.com/resources/revision-area/contract-law/cases/welsh-development-
agency-vs-export-finance.php

- In Re George Inglefield Ltd- [1933] 1 Ch I(CA).

Dillon L.J. citing Romer LJ in the George Inglefield case, stated that there was no single
transparent test by which the matter could be determined. However, in Georgelnglefield it was
stated that the courts have always claimed to adopt a “substance over form”approach:“The only
question that we have to determine is whether, looking at the matter as one ofsubstance, and not
of form, the discount company has financed the dealers in this caseby means of a transaction of
mortgage and charge, or by means of a transaction ofsale...”See LEHMAN BROTHERS: THE
FAILURE OF THE LEGAL GATEKEEPER , July 2010,p,27
http://works.bepress.com/cgi/viewcontent.cgi?article=1001&context=barrie hansen&sei-
redir=1#search=""1In+Re+George+Inglefield+Ltd+[1933]+1+Ch+I(CA)."

2. See, for example, Olds Discount Co Ltd v John Playfair Ltd [1938] 3 All ER 275,referred to in
Welsh Development Agency v Export Finance Co Ltd [1990] BCC 393.

3See Orion Finance v Crown Financial Management,- [1996] 2 BCLC 78.

4 - Ibid The Court held:, No single one of these features may be determinative. The absence of
anyright in the transferor to recover the property transfer inconsistent with thetransaction being
by way of security; but itsexistence may be inferred, andits presence may not be conclusive. The
transaction may take the form of asale with an option to repurchase, and this is not to be equated
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LaSaal) Ao Adlh (G Ghan slody) Qe B Ay LAl Chuag o @l gty (Adlidal) clidal)
& ali Aaleal) il cols 1M . (4) Allal Lddal) dagdal) aaadl K€ gkl GlEY) ) ki)
cugal) Adball Cimn OIS (g LAl odgd M aSlaall o SPV Y Gial) g JE b g
(dgiall au Guh ge dld G M L Jagalll gl A i (oM) upledl Lalaia) daSaal) A Ciged
Luaod LaSaal) J5a3 ¥ digw Jlalb pasgdll g ddball e gl Aalaall (o ABlgl) Gl oIS
An o) gl B Ysad elii Ay pladll M pliang g ) ceiSall GUEYL ALl dddal)

Pdhall ciliiar A L) aslaal)

e 5ilia Lpbiad S5 by cohiall mal) ol b Lags Lgd Algiall duuslaall falua il o)yl

tolaall sda culhaliy Algdial)l Jaual) Ao Jiaall B e oy (WlSE (e Yy dBRall () pacae
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with a right of redemption merely because the repurchase price is calculated withreference to the
original sale price together with the interest since the date ofthe sale. On the other hand, the
presence of a right of recourse by thetransferee against the transferor to recover a shortfall may
be inconsistentwith a sale; but it is not necessarily so, and its absence is not conclusive. Asecurity
may be without recourse. Moreover, the nature of the property maybe such that it is impossible
or at least very unlikely that it will be realised ateither a profit or loss. Many financing
arrangements possess this feature. The fact that the transferee may have to make adjustments and
payments tothe transferor after the debts have been got in from the debtors does notprevent the
transaction from being by way of a sale.

L. see J Lindsay and CThomson, 'Accounting and Tax Issues’, (1997) 20; M Raines and G Wong,
'Aspectsof Securitization of Future Cash Flows Under English and New York Law' (2002)12(2)
Duke Journal o/Comparative and International Law 453.

2. R D Aicher and W J Fellerhoff, 'Characterisation of a Transfer of Receivables as aSale of a
Secured Loan Upon Bankruptcy of the Transferor' (1991) 65 AmericanBanking Law Journal 181,
183.

. BREAKING THE BANK: LENDER LIABILITY AND EQUITABLE, BY:Martin R.
Barash,Scott F. Gautier,Stephen J. King ,Geoffrey A. Richards American Bankruptcy
Institute,18TH ANNUAL SOUTHWEST BANKRUPTCY CONFERENCE ,SEPTEMBER 23,
2010, SUBORDINATION ,p16-20 Available online]. Retrieved 12/1/2012 from
http://www.abiworld.org/committees/newsletters/financebank/vol7numé/lender.pdf

4 -Welsh Development Agency v Export Finance Co Ltd [1992] BCLC 148 (CA) at 168F; Lloyds
& Scottish Finance Ltd v Cyril Lord Carpets Sales Ltd [1992] BLCL 609 (HL) at 6151-616A

- Smith (Administrator of Cosslett (Contractors) Ltd) v Bridgend County Borough Council
[2002] 1 AC 336 (HL).
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1-Major's Furniture Mart v Castle Credit Corp 602 F 2d 538 (3rd Cir 1979).
2 _ The court emphasisedthe fact that there was full recourse to the seller, and noted the following
elements of recourse provided by the plaintiff, Major's Furniture Mart:e the plaintiff retained all
conceivable risks of not being able to collecton these accounts;e the plaintiff warranted that the
customers met the criteria set forth by the defendant;the plaintiff performed credit checks to
ensure that the criteria weremet;s the plaintiff guaranteed that the accounts were fully
collectible;e the plaintiff was to indemnify out of the a reserve account for losses sustained due to
customer default; ande the plaintiff was to repurchase any account that remained in default for
more than 60 days. See, A similar approach was adopted in Re Evergreen Valley Resort 23 BR 659
(1982).
3~ in Endico Potatoes Inc v CIT GroupFactoring Inc67 F3d 1063 (1995).
4 - Schwarcz, Structured Finance (1993).op,cit

Ludall) b dalifia (Sa Lo iy A5alaiy) alaall ¢y b sladl) 13 Guse ki)
theCanadian decision of Metropolitan Toronto Police Widows and Orphans Fund v
TelusCommunication Inc [2003] OJ No 128 (ONSC).

Aty Ajulaiy) alal) A Adal) gl chag sl ¥ gl e gidall geay of @b Aasaad) o sag
SEE ALSO : Major*s Furniture Mart, Inc v Castle Credit Corp, 602 F. 2d 538 (3rd Cir. 1979) at
542-544; In re Evergreen Valley Resort, Inc, 23 B.R. 659 (Bankr. D. Me. 1982) at 661; Federated
Dept. Stores, Inc v Commissioner, 51 T.C. 500 (1968) at 514-515, affirmed, 426 F.2d 417 (6th Cir.

1970); Wood Project Finance at 158; Lupica 1998 Texas LR at 639; Frost 1997 Tulane LR at 144;
Lupica 2000 Connecticut LR at 213.
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L Del. Laws c. 214 § 1 (2002), Title 6, Chapter 27A of the Delaware Code. The Ohio Code contains
a similar provision, but only where the transferor is a financial institution. See Ohio Revised Code
Ann (Title 11) § 1109.75. Texas has elaborated on 8 9-109 of the UCC by stating that in the
absence of fraud or intentional misrepresentation the parties® characterisation of a transaction as
a sale shall be conclusive and that legal and equitable title shall pass to the party characterised as
the purchaser of those assets. This will be the case regardless of whether the purchaser has
recourse against the seller, whether the seller has any right to a surplus or any other term of the
agreement between the parties. See Texas Business & Commerce Code Ann § 9.109(e).

2. Del. Laws c. 214 § 1 (2002), Title 6, Chapter 27A of the Delaware Code.See Natania
Locke,op,cit, p.186

% - 1bid,§ 2703A(a)(1).

4- Del. Laws c. 214- § 2703A(a)(3).

°- Natania Locke,op,cit, p. 187

6. Butner v United States, 440 US 48 (1979) at 55: —Property interests are created and defined by
state law. Unless some federal interest requires a different result, there is no reason why
suchinterests should be analyzed differently simply because an interested party is involved in a
bankruptcy proceeding. See further Schwarcz 2004 Cardozo LR at 1544. In the author‘s opinion
these common law tests in state law provide sufficient guidance to determine whether a
transaction should be recharacterised. He is opposed to any attempt from a federal perspective to
override these established tests (at 1545).
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L. Martin Bienenstock, Marc Kieselstein & David J Fischer —Recharacterization & Asset
Securitization: When is a Duck a Duck‘|| (2002) 1 De Paul Business & Commercial LJ at 575 and
587.

2. Dewhirst v Citibank (In re Contractors Equip. Supply Co.), 861 F.2d 241 (9th Cir 1988) at 245
3_Gilles Saint Marc,op,cit.
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1. Natania Locke,op,cit p,141
2 .John Armour & Howard Bennett (eds) Vulnerable Transactions in Corporate Insolvency
(2003) at 37
3. Natania Locke, op,cit,p,176
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1. Gilles Saint Marc op,cit. such payment is: automatically declared void should it relate to debts
not yet due; or may be declared void should it relate to debts due but for which the assignee has
knowledge of the originator's insolvency.

2. loc cit

3- Douglas A. Doetsch, Emerging Market Cash Flow Securitizations Take Off,by, INT’L FIN. L.
REV., Nov. 1996, at 18. “In the most common two-tier structure, the originator sells receivables to
a special purpose trust organized under Cayman Islands

law, which issues certificates that are sold in turn to a U.S. master trust.”STEPHEN
L.SCHWARCZ, STRUCTURED FINANCE: A GUIDE TO THE PRINCIPLES OF ASSET
SECURITIZATION OP,CIT.

‘- BYPETRINA R. DAWSON OP,CIT.
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1. STEPHEN L.SCHWARCZ,0P,CIT.

2_ PETRINA R. DAWSON,OP,CIT ,P.399

3- Ibid,loc,cit

4. SCHWARCZ,0OP,CIT

5- Ibid.

6. Jason Kravitt, Mayer, Brown & Platt, Introduction to Securitization op,cit.
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L) a e gl LI dgde o Yy dagydll dlli addiad My sl GBS Juana dlill Slaisy)
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1.See Yu-Tsung Chang, Orico AssetFunding Japan, STRUCTURED FINANCE, Mar. 1998, at 85
"Triggers are clauses included in the transaction documents that provide for specificactions to be
taken by one of the transaction participants upon the occurrence of a conditionsubsequent.
Examples of triggers are the following: The seller will deposit $3 million in a reservefund if and
when delinquencies on the asset pool exceed $5 million; the trustee will givenotice to the collection
account bank that the servicer is no longer entitled to withdraw fundsfrom the account if the
servicer’s rating falls below BBB-; or the issuer will draw the fullamount available under the
liquidating letter of credit if the letter of credit bank is downgradedbelow A-1. A recent “real
world” example is the use of such triggers to solve the concerns ofthe Bank of Yokohama with
notifying large corporate customers when securitizing loans. TheBank resorted to a system of
contingent perfection, under which those clients were notifiedwhen certain triggers are met. The
triggers chosen were the downgrading of the Bank’s seniordebt to BBB by Moody’s, or the
downgrading of the Bank’s long-term subordinated debt byNippon Investor Services to BB+.
2 _American Securitization Forum Recommended Market Standards and Practices: Disclosure
and Periodic Reporting for Home Equity Loan ABS with Collateral-Based Performance Triggers,
March 2006 Auvailable online]. Retrieved 12/1/2012 from
http://www.americansecuritization.com/uploadedFiless/ASF_Recommended Standards Practices
HEL Triggers.pdf
SBYPETRINA R. DAWSON OP,CIT.
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1.See STEVEN L. SCHWARCS, COMMERCIAL TRUSTS AS BUSINESS ORGANNIZTIONS:
AN INVETATION TO COMPARATISTS OP,CIT. "Traditionally restricted to gratuitous
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