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Appendix 1 - Contract Disputes Act of 1978/FAR 33.2

Contract Disputes Act of 1978

(Federal Acquisition Regulation - Subpart 33.2)

This appendix contains the complete SUBPART 33.2~-DISPUTES AND APPEALS of the Federal Acquisition Regulation (FAR), which
is the implementation of the Contract Disputes Act of 1978 along with updates through 1996,

SUBPART 33.2-DISPUTES AND APPEALS

33.201 Definitions.

"Accrual of a claim” occurs on the date when all
events, which fix the alleged liability of either the
Government or the contractor and permit assertion of the
claim, were known or should have been known. For
liability to be fixed, some injury must have occurred.
However, monetary damages need not have been incurred.

"Alternative dispute resolution (ADR)" means
any procedure or combination of procedures voluntarily
used to resolve issues in controversy without the need to
resort to litigation. These procedures may include, but are
not limited to, assisted settlement negotiations,
conciliation, facilitation, mediation, fact-finding,
minitrials, and arbitration.

"Claim," as used in this part, means a written
demand or written assertion by one of the contracting
parties seeking, as a matter of right, the payment of money
in a sum certain, the adjustment
contract terms, or other relief ansm(> under or 1elanng to
the contract. A claim arising under a contract, unlike a
claim relating to that contract, is a claim that can be
resolved under a contract clause that provides for the relief
sought by the claimant. However, a written demand or
written assertion by the contractor seeking the payment of
money exceeding $100,000 is not a claim under the
Contract Disputes Act of 1978 until certified as required
by the Act and 33.207. A voucher, invoice, or other
routine request for payment that is not in dispute when
submitted is not a claim. The submission may be
converted to a claim, by written notice to the contracting
officer as provided in 33.206(a), if it is msputed either as
to liability or amount or is not acted upon in a reasonable
time.

"Defective certification," as used in this subpart,
means a certificate which alters or otherwise deviates from
the language in 33.207(c) or which is not executed by a
person duly authorized to bind the contractor with respect
to the claim. Failure to certify shall not be deemed to be a
defective certification.

"Issue in controversy” means a material
disagreement between the Government and the

contractor which (1) may result in a claim or (2) is all or
part of an existing claim.

"Misrepresentation of fact," as used in this part,
means a false statement of substantive fact, or any conduct
which leads to the belief of a substantive fact material to
proper understanding of the matter in hand, made with
intent to deceive or mislead.

"Neutral person,” as used in this subpart, means
an impartial third party, who serves as a mediator, fact
finder, or arbitrator, or otherwise functions to assist the
parties to resolve the issues in controversy. A neutral
person may be a permanent or temporary officer or
employee of the Federal Government or any other
individual who is acceptable to the parties. A neutral
person shall have no official, financial, or personal conflict
of interest with respect to the issues in controversy, unless
such interest is fully disclosed in writing to all parties and
all parties agree that the neutral person may serve (5
US.C. 583).

33.202 Contract Disputes Act of 1978.

The Contract Disputes Act of 1978, as amended
(41 U.S.C. 601-613) (the Act), establishes procedures and
requirements for asserting and resolving claims subject to
the Act. In addition, the Act provides for: (a) the payment
of interest on contractor claims; (b) certification of
contractor claims; and (c) a civil penalty for contractor
claims that are fraudulent or based on a misrepresentation
of fact.

33,203 Applicability.

(a) Except as specified in paragraph (b) of this
section, this part applies to any express or implied contract
covered by the Federal Acquisition Regulation.

(b) This subpart does not apply to any contract
with (1) a foreign government or agency of that
government, or (2) an international organization or a
subsidiary body of that organization, if the agency head
determines that the application of the Act to the contract
would not be in the public interest.

(c) This part applies to all disputes with respect

to contracting officer decisions on matters "arising
under” or "relating to" a contract. Agency Boards of
Contract Appeals (BCA's) authorized under the Act
continue to have all of the authority they possessed




before the Act with respect to disputes arising under a
contract, as well as authority to decide disputes relating

to a contract. The clause at 52.233-1, Disputes,

recognizes the "all disputes” authority established by the
Act and states certain requirements and limitations of the
Act for the guidance of contractors and contracting
agencies. The clause is not intended to affect the rights and
obligations of the parties as provided by the Act or to
constrain the authority of the statutory agency BCA's in
the handling and deciding of contractor appeals under the

The Government's policy is to try to resolve all
contractual issues in controversy by mutual agreement at
the contracting officer's level. Reasonable efforts should
be made to resolve controversies prior to the submission of
a claim. Agencies are encouraged to use ADR procedures
to the m sm extent practicable. Certain factors,
however, may make the use of ADR inappropniate (see 5
U.S.C. 572(b)). Except for arbitration conducted pursuant
to the Administrative Dispute Resolution Act (ADRA),
Pub. L. 101-522, agencies have authority which is separate
from that provided by the ADRA to use ADR procedures
to resolve issues in controversy. Agencies may also elect
to proceed under the authority and requirements of the
ADRA.

33.205 Relationship of the Act to Public Law 85-804.

(a) Requests for relief under Public Law 85-804
(50 U.S.C. 1431-1435) are not claims within the Contract
Disputes Act of 1978 or the Disputes clause at 52.233-1,
Disputes, and shall be processed under Part 50,
Extraordinary Contractual Actions. However, relief
formerly available only under Public Law 85-804; i.e.,
legal entitlement to rescission or reformation for mutual
mistake, is now available within the authority of the
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contracting officer under the Contract Disputes Act of

1978 and the Disputes clause. In case of a question
whether the contracting officer has authority to settle or
decide specific types of claims, the contracting officer
should seek legal advice.

(b) A contractor's allegation that it is entitled to
rescission or reformation of its contract in order to
correct or mitigate the effect of a mistake shall be
treated as a claim under the Act. A contract may be
reformed or rescinded by the contracting officer if the
contractor would be entitled to such remedy or relief under
the law of Federal contracts. Due to the complex legal
issues likely to be associated with allegations of legal
entitiement, contracting officers shail make written
decisions, prepared with the advice and assistance of

legal counsel, either granting or denying relief in whole or
1n part.

(c) A claim that is either denied or not approved
in its entirety under paragraph (b) above may be
cognizable as a request for relief under Public Law 85-804
as implemented by Part 50. However, the claim must first
be submitted to the contracting officer for consideration
under the Contract Disputes Act of 1978 because the claim
is not cognizable under Public Law 85-804, as
implemented by Part 50, unless other legal authority in the
agency concerned is determined to be lacking or
inadequate.

33.206 Initiation of a claim.

(a) Contractor claims shall be submitted, in
writing, to the contracting officer for a decision within 6
years after accrual of a claim, unless the contracting
parties agreed to a shorter time period. This 6-year time
period does not apply to contracts awarded prior to
October 1, 1995. The contracting officer shall document
the contract file with evidence of the date of receipt of any
submission from the contractor deemed to be a claim by
the contracting officer.

(b) The contracting officer shall issue a written
decision on any Government claim initiated against a
contractor within 6 y
the contracting parties agreed to a shorter time period. The
6-year period shall not apply to contracts awarded prior to
October 1, 1995, or to a Government claim based on a
contractor claim involving fraud.
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33.207 Contractor certification.

(a) Contractors shail provide the certification
specified in 33.207(c) when submitting any claim--

(1) Exceeding $100,000; or

(2) Regardless of the amount claimed when
using-—-

(i) Arbitration conducted pursuant to 5 U.S.C.

(ii) Any other ADR technique that the agency
elects to handle in accordance with the ADRA

(b) The certification requirement does not apply
to issues in controversy that have not been submitted as all
or part of a claim.

(c) The certification shall state as follows:
*] certify that the claim is made in good faith; that the
supporting data are accurate and complete to the best of
my knowledge and belief; that the amount requested
accurately reflects the contract adjustment for which the
contractor believes the Government is liable; and that ] am
duly authorized to certify the claim on behalf of the
conracior.”

(d) The aggregate amount of both increased and
decreased costs shall be used in determining when the



dollar thresholds requiring certification are met (see
example in 15.804-2(a)(1)(ili) regarding cost or pricing
data).

(e) The certification may be executed by any
person duly authorized to bind the contractor with respect
to the claim.

(f) A defective certification shall not deprive a
court or an agency BCA of jurisdiction over that claim.
Prior to the entry of a final judgment by a court ora
decision by an agency BCA, however, the court or
agency BCA shall require a defective certification to be
corrected.

(a) The Government shall pay interest on a
contractor's claim on the amount found due and unpaid
from the date that--

(1) The contracting officer receives the claim
(certified if required by 33.207(a)); or

(2) Payment otherwise would be due, if that date
is later, until the date of payment.

(b) Simple interest on claims shall be paid at the
rate, fixed by the Secretary of the Treasury as provided in
the Act, which is applicable to the period during which the
contracting officer receives the claim and then at the rate
applicable for each 6-month period as fixed by the
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32.614 for the right of the Government to collect interest
on its claims against a contractor.)

(c) With regard to claims having defective
certifications, interest shall be paid from either the date
that the contracting officer initially receives the claim or
October 29, 1992, whichever is later, However, if a
contractor has provided a proper certificate prior to
October 29, 1992, after submission of a defective
certificate, interest shall be paid from the date of receipt by

the Government of a proper ceitificate.
33.209 Suspected fraudulent claims.

If the contractor is unable to support any part of
the claim and there is evidence that the inability is
attributable to misrepresentation of fact or to fraud on the
part of the contractor, the contracting officer shall refer the
matter to the agency official responsible for investigating
fraud.

33.210 Contracting officer's authority.

Except as provided in this section, contracting
officers are authorized, within any specific limitations of
their warrants, to decide or resolve all claims arising
undar o ral ton tntha Anst In
under or relating to a contract subject to the Act. In

accordance with agency policies and 33.214, contracting
officers are authorized to use ADR procedures to resolve

claims. The authority to decide or resolve claims does not
extend to--

(a) A claim or dispute for penalties or forfeitures
prescribed by statute or regulation that another Federal
agency is specifically authorized to administer, settle, or
determine; or

(b} The settlement, compromise, payment, or
adjustment of any claim involving fraud.

(a) When a claim by or against a contractor
cannot be satisfied or settled by mutual agreement and a
decision on the claim is necessary, the contracting officer
shall--

(1) Review the facts pertinent to the claim;

(2) Secure assistance from legal and other
advisors;

(3) Coordinate with the contract administration
office or contracting office, as appropriate; and

{4) Prepare a written decision that shall include
2 5

(1) Description of the claim or dispute;
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(iil) Statement of the factual areas of agreement
and disagreement;

(iv} Statement of the contracting officer's
decision, with supporting rationale;

(v) Paragraph substantially as follows:
"This is the final decision of the Contracting Officer. You
may appeal this decision to the agency board of contract
appeals. If you decide to appeal, you must, within 90 days
from the date you receive this decision, mail or otherwise
furnish written notice to the agency board of contract
appeals and provide a copy to the Contracting Officer from
whose decision this appeal is taken. The notice shall
indicate that an appeal is intended, reference this decision,
and identify the contract by number. With regard to
appeals to the agency board of contract appeals, you may,
solely at your election, proceed under the board's small
claim procedure for claims of $50,000 or less or its
accelerated procedure for claims of $100,000 or less.
Instead of appealing to the agency board of contract
appeals, you may bring an action direcily in the United
States Court of Federal Claims (except as provided in the
Contract Disputes Act'of 1978, 41 U.S.C. 603, regarding
Maritime Contracts) within 12 months of the date you
recetve this decision”; and

(vi) Demand for payment prepared in accordance
with 32.610(b) in all cases where the decision results in a
finding that the contractor is indebted to the Government.

(b) The contracting officer shall furnish a copy of
the decision to the contractor by certified mail, retun



receipt requested, or by any other method that provides
evidence of receipt. This requirement shall apply to
decisions on claims initiated by or against the contractor.

(c) The contracting officer shall issue the decision
within the following statutory time limitations:

(1) For claims of $100,000 or less, 60 days after
receiving a written request from the contractor that a
decision be rendered within that period, or within a
reasonable time after receipt of the claim if the contractor
does not make such a request.

(2) For claims over $100,000, 60 days after
receiving a certified claim; provided, however, that if a
decision will not be issued within 60 days, the contracting
officer shall notify the contractor, within that period, of the
time within which a decision will be issued.

(d) The contracting officer shall issue a decision
within a reasonable time, taking into account--

(1) The size and complexity of the claim;

(2) The adequacy of the contractor's supporting
data; and

(3) Any other relevant factors.

(¢) The contracting officer shall have no
obligation to render a final decision on any claim
exceeding $100,000 which contains a defective
certification, if within 60 days after receipt of the claim,
the contracting officer notifies the contractor, in writing, of
the reasons why any attempted certification was found to
be defective.

(f) In the event of undue delay by the contracting
officer in rendering a decision on a claim, the contractor
may request the tribunal concerned to direct the
contracting officer to issue a decision in a specified time
period determined by the tribunal,

(g) Any failure of the contracting officer to issue
a decision within the required time periods will be deemed
a decision by the contracting officer denying the claim and
will authorize the contractor to file an appeal or suit on the
claim.

(h) The amount determined payable under the
decision, less any portion already paid, should be paid, if
otherwise proper, without awaiting contractor action
concerning appeal. Such payment shall be without
prejudice to the rights of either party.

33.212 Contracting officer's duties upon appeal.
To the extent permitted by any agency

procedures mmrmllmg contacts with agency BCA

personnel, the contracting officer shall provide data,
documentation, information, and support as may be

required by the agency BCA for use on a pending appeal
from the contracting officer's decision.

33.213 Obligation to continue performance.

(a) In general, before passage of the Act, the
obligation to continue performance applied only to claims
arising under a contract. However, Section 6(b) of the Act
authorizes agencies to require a contractor to continue
contract performance in accordance with the contracting
officer'sdecision pending final d on a claim relating
to the contract. In recognition of this fact, an alternate
paragraph is provided for paragraph (h) of the clause at
52.233-1, Disputes. This paragraph shall be used only as
authorized by agency procedures.

(b) In all contracts that include the clause at
52.233-1, Disputes, with its Alternate I, in the event of a
dispute not arising under, but relating to, the contract, the
contracting officer shall consider providing, through
appropnate agency procedures ﬁnancmg of the continued
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properly secured.

33.214 Alternative dispute resolution (ADR).

(a) The objective of using ADR procedures is to
increase the opportunity for relatively inexpensive and
expeditious resolution of issues in controversy. Essential
elements of ADR include--

(1) Existence of an issue in controversy;

(2) A voluntary election by both parties to
participate in the ADR process;

(3) An agreement on alternative procedures and
terms to be used in lieu of formal litigation;

(4) Participation in the proc
both parties who have the authority to resolve the issue in
controversy; and

(5) Certification by the contractor in accordance
with 33.207 when using ADR procedures to resolve all or
patt of a claim under the authority of the ADRA.

(b) If the contracting officer rejects a request for
ADR from a small business contractor, the contracting
officer shall provide the contractor writter explanation
citing one or more of the conditions in 5 U.S.C. 572(b) or
such other specific reasons that ADR procedures are
inappropriate for the resolution of the dispute. In any case
where a contractor rejects a request of an agency for ADR
proceedings, the contractor shall inform the agency in
writing of the contractor's specific reasons for rejecting the
request.

(c) ADR procedures may be used at any time that




the contracting officer has authority to resolve the issue in
controversy. If a claim has been submitted, ADR
procedures may be applied to all or a portion of the claim.
When ADR procedures are used subsequent to the
issuance of a contracting officer’s final decision, their use
does not alter any of the time limitations or procedural
requirements for filing an appeal of the contracting
officer's final decision and does not constitute a
reconsideration of the final decision.

{(d) When appropri
used to facilitate resolution of the issue in controversy
using the procedures chosen by the parties.

(e) The confidentiality of ADR proceedings shall
be protected consistent with 5 U.S.C. 574.

33.215 Contract clause.

The contracting officer shall insert the clause at
52.233-1, Disputes, in solicitations and contracts, unless
the conditions in 33.203(b) apply. If it is determined under
agency procedures that continued performance is
necessary pending resolution of any claim arising under or
relating to the contract, the contracting officer shall use the
clause with its Alternate I.



Appendix 2 - FAR 52.2 Text of Provisions and Clauses

The Federal Acquisition Regulation (FAR) — Select Clanses

This appendix contains select clauses from the Federal Acquisition Regulation (FAR). This set of clauses is from
Subpart 52 - Text of Provisions and Clauses, which represent the “General Conditions” of the contract. Table
Ad-1 contains a summary of the clauses in this section. This is followed by a Table A4-2 containing a more
comprehensive listing of most of the standard clauses used on construction contracts, including a cross reference to
their counterparts from the old Standard Form 23.

Notes on the F.AR.

The Federal Acquisition Regulation System is established for the codification and publication of uniform policies
and procedures for acquisition by all executive agencies. The Federal Acquisition Regulation System consists of
the Federal Acquisition Regulation (FAR), which is the primary document, and agency acquisition regulations that
implement or supplement the FAR. The FAR System does not include internal agency guidance of the type
described in 1.301(a)2).

The FAR is prepared, issued, and maintained, and the FAR System is prescribed, jointly by the Secretary of
Defense, the Administrator of General Services, and the Administrator, National Aeronautics and Space
Administration, under their several statutory authorities.

Copies of the FAR in Federal Register, loose-leaf, and CFR form may be purchased from the Superintendent of
Documents, Government Printing Office (GPO), Washington, DC 20402. Additionally, the FAR is maintained on
the Internet at /www.arnet.gov/far.



Selected Federal Acquisition Regulation (F.A.R.) Clauses

F.A.R. Appendix 2
Clause No. | Description Page No.
52.211-12 Liquidated Damages—Construction 167
52.211-13 Time Extensions 167
52.211-18 Variation in Estimated Quantity 167
52.222-11 Subcontracts (Labor Standards) 167
52.222-12 Contract Termination - Debarment 167
52.231-3 Site Investigations 167
52.232-27 Prompt Payment 167
52.233- Disputes 7i
52.236- Performance of work by the Contractor 72
52.236-2 Differing Site Conditions 72
52.236-3 Site Investigations and Conditions Affecting the Work 7
52.236-4 Physical Data 172
52.236-5 Materials and Workmanship 172
52.236-6 Superintendence by Contractor 173
52.236-7 Permits and Responsibilities 173
52.236-15 Schedules for Construction Contracts 173
52.236-16 Quality Surveys 173
52.236-21 Specifications and Drawings for Construction 174
52.242-14 Suspension of Work 175
52.242-15 Stop Work Order 175
52.243-4 Changes 175
52.244-1 Subcontractors 176
52.246-12 Inspection of Construction 77
52.246-21 Warranty of Construction 77
52.248-3 Value Engineering Incentive 78
52.249-2 Termination for Convenience of the Government 180
(ALT. 1)
52.249-10 Termination for Default - Damages for Delay-Time 183
Extensions
52.249-14 Excusable Delays 184




Reference List F.A.R. Clauses and Previous Standard Form 23

1

Form Form
23 | Description F.A.R. No. 23 ] Description F.A.R. No.
1.1 & | Definitions 52.202-1 42. | Protection of Existing 52.236-9
1.2 Vegetation, Structures, Utilities,
2. | Specifications and Drawings 52.236-21 and Improvements
3. | Chang 52.243-4 43. | Operations and Storage Areas | 52.236-10
4. | Differing Site Conditions 52.236-2 44. | Modification Proposals - Price
5. | Termination for Default - 52.249-10 Breakdown
Damages for Delay - Time 45. | Subcontractors 52.244-1
Extensions 46. | Use and Possession Prior to 52.236-11
6. | Disputes 52.233-1 Completions
7. Payments to contractor 52.232-5 47. | Cleaning Up 52.236-12
8. | Assig of Claims 52.232-23 48. | Additional Definitions
9. | Materials and Workmanship 52.236-5 49. | Accident Prevention 52.236-13
10. [ Inspection and Acceptance 52.246-12 50. | Government Inspectors 52.246-12
11. | Superintend by Contractor | 52.236-6 51. | Rights in Shop Drawings
12. | Permits and Responsibilities 52.236-7 52. | Affirmative Action for 52.222-36
13. | Conditions Affecting the Work Handicapped Workers
14, | Other Contracts 52,236-8 53. | Clean Air and Water 52.223-2
15. | Patent Indemnity 52.227-14 54. { Notice tg the Government of
16. | Additional Bond Security 522282 Labor Disputes —
17. | Covenant Against Contingent | 52.203-5 55. gO:t;acl! Prices - Bidding
Fees chedule
18. | Officials Not to Benefit 52.203-6 56. gxamina:iongf Recrrds by
19. | Buy American Act 52.225-5 omptroller General
20| Convict Labor 52223 57. /P\rlilof;:es} Allocations, and
21. | Equal Opportunity 52.222-26 SO _
22. | Utilization of Small Business | 52.219-8 58, 2"°: ‘:fr‘lf°fl°“l)f°tfal)exf:i°""° 9221523
Concerns CHAIAETEALRE Eoetin T
23 S T Adjustments
i uspension of Work 52.242-14 R FRETAY
34. | Davis-Bacon Act 52.222-6 = "‘“’FS; = . &R
25. | Contract Work Hours and 522234 L g Depariment o
Safety Standards Act - Overtime
Comtgcnsalion 61. | Subcontractor Cost or Pricing | 52.215-25
26, | Apprentices and Trainces 533329 . Data - Price A‘::J“S‘{“;";S i
27. | Payrolls and Basic Records 522338 62.1 ‘l;‘“emm‘;’l‘l'n;m's - -245-
28. [ Compliance With Copeland 52.222-10 roperty (Short Form) _
R ; 62.2 [ Government Property ( Fixed 52.245-2
egulations Price )
29. | Withholding of Funds 52.222-7 & TDiepotes Concornina Lah
30, | Subcontracts 52.222-11 : S“:;’:;gs neerning Labor
21 MNactomond Tacenlonsloo - ) ‘\ﬁﬂ_if\
> B:;:;;;l::“"m Hon Jesels 64. | Variations in Estimated 52.211.18
- Quantities
gg gontrfu.:tor Inspection System gigg-;Z &5, | Progress Charts and
= fatuilicsh : - Requirements for Overtime
34. | Small Business Subcontracting | 52.219-9 Work
Pr(;géam t(M?menance, Repair 66. | Value Engineering Incentive 52.243-3
and Construction) 67. | Pricing of Adjustments
35. | Federal, State and Local Taxes [ 52.229-3 =
e 68. | Listing of Employment
36. | Renegotiation Openings
37. | Termination for Convenience of | 52.249-2 %9, | Utilization of Minority Business
the Government (ALT.I) Enterprises
S LT B E TS N 70. | Minority Business Enterprises
?i‘g.m ding ::nent and Copyright Subcontracting Program
nirmgeme P ¢ of Int t
39, | Authorization and Consent 52.227-1 s e
Stk C.omposmt'm o'f Contacion 72. | Environmental Litigation
41. [ Site Investigation 52.231-3




52.211-12 Liquidated Damages--Construction.
(APR 1984)

fthelContacion
the time specified in the
Contractor shall pay to the Gor as liquidated d

the sum of Contracting Officer
insert amount] for each day of delay.

(b) If the Government terminates the Contractor's right
to proceed, the resulting damage will consist of liquidated
damages until such reascnable time as may be required for final
completion of the work together with any increased costs
occasioned the Government in completing the work.

{c) If the Government does not terminate the
Contractor's right to proceed, the resulting damage will consist of
liquidated damages until the work is completed or accepted.

(End of clause)

Alternate I {APR 1084}, If different completion dates

Alternate I {APR 1084} 1f different completion dates
p in the for sep parts or stages of the
work, revise paragraph (a) of the clause to state the amount of
liquidated damages for delay of each separate part or stage of the

work.

52.211-13 Time Extensions.

(APR 1984)

any other provisions of this

it is mutually understood that the time extensions far changs in
the work will depend upon the extent, if any, by
changes cause delay in the completion of the various elements of
construction. The change order granting the time extension may
provide that the contract completion date will be extended only
for those specific elements so delayed and that the remaining
contract completion dates for all other portions of the work wilt

not be altered and may fun.her provide for an equitable

n of liquid

Neatwith

under the new complation
schedule.
(End of clause)}

52.211-18 Variation in Estimated Quantity,

(APR 1984)

If the quantity of a unit-priced item in this contract is
an estimated quantity and the actual quantity of the unit-priced
item vans more than 15 percent above or below the estimated
q ,an ble adj in the pnce shall be
maue upun uemdnu Dl en.ncr Pdl'(y I ne cqulmule Bﬂ]l-l}lmrﬂl
shalt be based upon any increase or decrease in costs due solely
to lhe variation above 115 percent of below 85 percent of the

d q y. If the g y variation is such as to cause an

in the tlme v for letion, the C may
request, in writing, an extension of time, to be received by the
Contracting Ofﬁcer within 10 days from the bcgmnmg of the
delay, of y be granted by the
Contracting Officer before the date of final settlement of the
contract. Upon the receipt of a written request for an extension,
the C ing Officer shall in the facts and make an

i for ding the pletion date as, in the
judgement of the Contracting Officer, is justified.
(End of clause)

52.222-11 Subcontracts (Labor Standards).
(FEB ]988)
choc ghiath i
[

{a) The Contractor or subcontractor shall insert in any
subcontracts the clauses entitled Davis-Bacon Act, Contract
Work Hours and Safety Standards Act--Overtime C:
Apprentices and Trainees, Payrolls and Basic Records,
Compliance with Copeland Act Requirements, Wlthholdmg of
Funds, Sub (Labor Standards), Contract Termi
Debarment, Disputes C g Labor Standards, C i
with Davis-Bacon and Related Act Regulations, and Certification
of Eligibility, and such other cfauses as the Contracting Officer
may, by appropriate instructions, require, and also a clause
requiring subcontractors to include these clauses in any lower tier

b The Prime C shall be responsible for

li b or fower tier sub with

by any
all the contract clauses cited in this paragraph.
(b)(1) Within 14 days after award of the contract, the
Contractor shall deliver to the Contracting Officer a completed
Si and Ack led, Form (SF 1413) for each
b including the sub r's signed and dated
acknowledgment that the clauses set forth in paragraph (a) of this
clause have been included in the subcontract.
(2) Within 14 days after the award of any subsequently

dad o aha o $o
the C shall deliver to the

Contracting Officer an updated completed SF 1413 for such
additional subcontract.

(End of clause)

52.222-12 Contract Termination--Debarment.

(FEB 1988)
A breach of the contract clauses entitled Davis-Bacon
Act, Contract Work Hours and Safety Standards Act—Qvertime
Compensation, Apprennces and Trainees, Payroll.v and Basic

Docards (T fotel o b ] Ane D
Records, { with (o ACE Reg

Sub acts (Labur lardy), Compli with Davis-B
and Related Act Regulations, or Certification of Eligibility may

be grounds for termination of the and for deb: asa
Contractor and subcontractor as provided in 29 CFR 5.12.
(End of clause)

(MAR 1954)

any other pay terms in this
coniract, the Government will make invoice paymenis and
contract financing payments under the terms and conditions
specified in this clause. Payment shall be considered as being
made on the day a check is dated or an electronic funds transfer
is made. Definitions of pertinent terms are set forth in 32.902. All
days referred to in this clause are calendar days, unless otherwise
specified.

Notwith 1
}

(1) For purposes of thls clause, there are several types
of invoice payments which may occur under this contract, as
follows:



(i) Progress payments, if provided for elsewhere in this
contract, based on Contracting Officer approval of the estimated
amount and value of work or services performed, including
payments for reaching milestones in any project:

(A) The due date for making such payments shall be 14
after receipt of the payment request by the designated

s R oo O
nated billing office fails to

o office. However if the d
ng oilice, However, if the d

annotate the payment request with the actual date of receipt, the
payment due date shall be deemed to be the 14th day after the
date the Contractor's payment request is dated, provided a proper
payment request is received and there is no disagreement over
quantity, quality, or C hi with contract
requirements.

{B) The due date for payment of any amounts retained
by the Contracting Officer in accordance with the clause at
52.232-5, Payments Under Fixed-Price Construction Contracts,
shall be as specified in the contract or, if not specified, 30 days
after approval for release to the Contractor by the Contracting
Officer.

(ii) Final payments based on completion and
acceptance of all work and presentation of release of all claims
against the Government arising by virtue of the contract, and
payments for partial deliveries that have been accepted by the

Government (e.g., each separate building, public work, or other

division of the contract for which the price is stated separately in
the contract):

{A) The due date for making such payments shall be
either the 30th day after receipt by the designated billing office of
a proper invoice from the Contractor, or the 30th day after
Government acceptance of the work or services completed by the
Co 7. However, if the designaied biliing *
office fails to annotate the invoice with the date of actual receipt,
the invoice payment due date shall be deemed to be the 30th day
after the date the Contractor's invoice is dated, provided a proper
invoice is received and there is no disagreement over quantity,
quality, or Contractor compliance with contract requirements.

(B) On a final invoice where the payment amount is
subject to contract settiement actions (e.g., release of claims),
acceptance shall be deemed to have occurred on the effective
date of the contract settlement.

{2) An invoice is the Contractor's bill or written request

YT e

acior, whichever is

for payment under the contract for work or serv-ices performed
under the contract. An invoice shall be prepared and submitted to
the designated billing office. A proper invoice must include the
items listed in subdivisions (a)(2)(i) through (a)(2)(ix) of this
clause. If the invoice does not comply with these requirements,
the Contractor will be notified of the defect within 7 days after
receipt of the invoice at the designated billing office. Unitmely
notification will be taken into account in the computation of any
interest penalty owed the Contractor in the manner described in
subparagraph (a)(4) of this clause:

(i) Name and address of the Contractor.

(ii) Invoice date.

(iii) Contract number or other authorization for work or
services performed (including order number and contract line
item number).

(iv) Description of work or services performed.

(v) Delivery and payment terms (e.g., prompt payment
discount terms).

{vi) Name and address of Contractor official to whom
payment is to be sent (must be the same as that in the contract or
in a proper notice of assignment).

{vii) Name (where practicabie), titie, phone number,
and mailing address of person to be notified in event of a
defective invoice.

(viii) For payments describ
this clause, sut iation of the
certification in . with the requi of the clause at
52.232-5, Payments Under Fixed-Price Construction Contracts,

(ix) Any other information or documentation required
by the contract,

(3) An interest penalty shall be paid automaticaily by

the designated payment office, without request from the

Contractor, if payment is not made by the due date and the
ditions listed in subdivisions (a)(3)(i) through (a)(3)(iii) of
this clause are met, if applicable.

(i) A proper invoice was received by the designated
billing office.

(ii) A receiving report or other Government

g payment was processed and there was
no disagreement over quantity, quallty, Comracior compliance
with any contract term or condi or
payment amount.

(iii} In the case of a final invoice for any balance of
funds due the Contractor for work or services performed, the
amount was not subject to further contract settlement actions
between the Government and the Contractor.

(4) The interest penalty shall be at the rate established
by the Secretary of the Treasury under section 12 of the Contract
Disputes Act of 1978 (41 U.S.C. 611) that is in effect on the day
after the due date, except where the interest penalty is prescribed
by other governmental authority. This rate is referred to as the
"Renegotiation Board Interest Rate,” and it is published in the
Federal Register semiannually on or about January 1 and July 1.
The interest penalty shall accrue daily on the invoice payment
amount approved by the Government and be compounded in 30-
day increments inclusive from the first day after the due date
through the payment date. That is, interest accrued at the end of
any 30-day period will be added to the approved invoice payment
amount and be subject to interest penalties if not paid in the
succeeding 30-day period. If the designated billing office failed
to notify the Contractor of a defective invoice within the periods
prescribed in sub-paragraph (a)(2) of this clause, then the due
date on the corrected invoice wiii be adjusted by subtracting the
number of days taken beyond the prescribed notification of
defects period. Any interest penalty owed the Contractor will be
based on this adjusted due date. Adj will be made by the
designated payment office for errors in calculating interest
Ities, if req; d by the C.

(i) For the sole purpose of computing an interest
penalty that might be due the Contractor for payments described
in subdivision (a)(1)(ii) of this clause, Government acceptance or
approval shall be deemed to have occurred constructively on the

prog;




7th day after the Contractor has completed the work or services
in accordance with the terms and conditions of the contract. In
the event that actual acceptance or approval occurs within the
constructive acceptance or approval period, the determination of
an interest penalty shall be based on the actual date of acceptance
or approval. Constructive acceptance or constructive approval
requirements do not apply if there is a disagreement over
quantity, quality, or Contractor compliance with a contract
provision, These requirements also do not compel Government
officials to accept work or services, approve Contractor

i perform dministration functi or make
payment prior to fulfilling their responsibilities.

1 dad

(2) ¥f this contract provides for contract financing,
requests for pay shall be submitted to the desi d billing
office as specified in this or as di d by the
Contracting Officer. Contract financing payments shall be made
on the (insert day as prescribed by Agency head; if not
prescribed, insert 30th day) day after receipt of a proper contract
financing request by the designated billing office. In the event
that an audit or other review of a specific financing request is
required to ensure compliance with the terms and conditions of
the contract, the designated payment office is not compelled to
make payment by the due date specified. For advance payments,
loans, or other arrangements that do not involve recurrent

{1i) The following periods of time will not be i
in the determination of an interest penalty:

{A) The period taken to notify the Contractor of defects
in invoices submitted to the Government, but this may not excezd
7 days.

(B) The period between the defects notice and
resubmission of the corrected invoice by the Contractor.

(iii) Interest penalties will not continue to accrue after
the filing of a claim for such penalties under the clause at 52.233-
1, Disputes, or for more than 1 year. Interest penalties of less
than $1.00 need not be paid.

(iv) Interest penalties are not required on payment
delays due to disagreement between the Government and
Contractor over the payment amount or other issues involving
contract compliance, or on amounts temporarily withheld or
retained in accordance with the terms of the contract. Claims
involving disputes, and any interest that may be payable, will be
resolved in accordance with the clause at 52.233-1, Disputes.

(5) An interest penalty shall also be paid automatically
by the designated payment office, without request from the
Contractor, if a discount for prompt payment is taken improperly.
The interest penalty will be calculated on the amount of discount
taken for the period beginning with the first day after the end of
the discount period through the date when the Contractor is paid.

(6) If this contract was awarded on or after October 1,
1989, a penalty amount, calculated in accordance with
regulations issued by the Office of Management and Budget,
shall be paid in addition to the interest penalty amount if the
Contractor--

(1) Is owed an interest penaity;

(ii) Is not paid the interest penalty within 10 days after
the date the invoice amount is paid; and

(iii) Makes a written demand, not later than 40 days
after the date the invoice amount is paid, that the agency pay
such a penalty.

(b) Coniract Financing Payments.

(1) For purposes of this clause, if applicable, "contract
financing payment" means a Government disbursement of
monies to a Contractor under a contract clause or other.
authorization prior to acceptance of supplies or services by the
Government, other than progress payments based on estimates of
amount and value of work performed. Contract financing
payments include advance payments and interim payments under
cost-type contracts.

of f ] pay shali be
made in d: with the correspondi terms or as
directed by the Contracting Officer. Contract financing payments
shalf not be assessed an interest penalty for payment delays.

(c) The Contractor shall include in each subcontract for
property or services (including a material supplier) for the
purpose of performing this contract the following:

(1) A payment clause which obligates the Contractor
to pay the subcontractor for satisfactory performance under its
subcontract not later than 7 days from receipt of payment out of
such amounts as are paid to the Contractor under this contract.

(2) An interest penalty clause which obligates the
Contractor to pay to the subcontractor an interest penaity for each
payment not made in accordance with the payment
clause--

(i) For the period beginning on the day after the
required payment date and ending on the date on which payment
of the amount due is made; and

(ii) Computed at the rate of interest established by the
Secretary of the Treasury, and published in the Federal Register,
for interest payments under section 12 of the Contract Disputes
Act of 1978 (41 U.S.C. 611) in effect at the time the Contractor
accrues the obligation to pay an interest penalty.

(3) A clause requiring each subcontractor to include a
payment clause and an interest penalty clause conforming to the
standards set forth in subparagraphs (c)(1) and (c)(2) of this
clause in each of its subcontracts, and to require each of its
subcontractors to include such clauses in their subcontracts with
each lo ti b or supplier.

(d) The clauses required by paragraph (c) of this clause
shail not be construed to impair the right of Contractor ora
subcontractor at any tier to negotiate, and to include in their
subcontract, provisions which--

(1) Permit the Contractor or a subcontractor to retain
(without cause) a specified p ge of each p pay
otherwise due to a sub for satisf y perf
under the subcontract without incurring any obligation to pay a
late payment interest penalty, in accordance with terms and
conditions agreed to by the parties to the subcontract, giving such
recognition as the parties deem appropriate to the ability of a
subcontractor to furnish a performance bond and a payment
bond;

(2) Permit the Contractor or subcontractor to make a
determination that part or all of the subcontractor’s request for
payment may be withheld in d with the sub
agreement; and




(3) Permit such withholding without incurring any
obligation to pay a late payment penalty if--

(i) A notice conforming to the standards of paragraph
(g) of this ciause has been previously furnished to the
subcontractor; and

(1i) A copy of any notice issued by a Contractor
pursuant to subdivision (d)(3)(i) of this clause has been furnished
to the Contracting Officer.

(e) If a Contractor, after making a request for payment
to the Government but before makmg apaymenttoa

for the sut ‘s performance covered by the
payment request, discovers that all or a portion of the payment
otherwise due such subcontractor is subject to withholding from
the subcontractor in d: with the sub
then the Contractor shall--

(1) Furnish to the subcontractor a notice conforming to
the standards of paragraph (g) of this clause as soon as
praciicable upon ascertaining the cause giving rise io a
withholding, but prior to the due date for subcontractor payment;

(2) Furnish to the Contracting Officer, as soon as
practicable, a copy of the notice furnished to the subcontractor
pursuant to subparagraph (e)(1) of this clause;

(3) Reduce the sub r's progress pay by an
amount not to exceed the amount specified in the notice of
withholding furnished under subparagraph {e}(1) of this clause;

2

(4) Pay the subcontractor as soon as practicable after
the correction of the identified subcontract performance
deficiency, and--

(i) Make such payment within--

(A) Seven days after correction of the identified
subcontract performance deficiency (unless the funds therefor
must be recovered from the Gov because of a reduction
under subdivision {e)(5)(i)) of this clause; or

{B) Seven days after the Contractor recovers such
funds from the Government; or

(11) Incur an obligation to pay a late payment interest
penalty computed at the rate of interest established by the
Secretary of the Treasury, and published in the Federal Register,
for interest payments under section 12 of the Contracts Disputes
Act of 1978 (41 U.S.C. 611} in effect at the time the Contractor
accrues the obligation to pay an interest penalty;

(5) Notify the Contracting Officer upon--

(i) Reduction of the amount of any subsequent certified
application for payment; or

(i1) Payment to the subcontractor of any withheld
amounts of a progress payment, specifying--

(A) The amounts withheld under subparagraph (e)(1)
of this clause; and

(B) The dates that such withholding began and ended;

and

{6) Be obligated to pay to the Government an amount
equal to interest on the withheld payments (computed in the
manner provided in 31 U.S.C. 3903(c)(1)), from the 8th day after
receipt of the withheld amounts from the Government untii--

(i) The day the identified subcontractor performance
deficiency is corrected; or

(ii) The date that any subsequent payment is reduced
under subdivision (e)(5)(i) of this clause.

{N(1) If a Contractor, after making payment to a first-
tier sut ives from a supplier or sub of
the first-tier subcontractor (hereafter referred to as a "second-tier
subcontractor") a written notice in accordance with section 2 of
the Act of August 24, 1935 (40 U.S.C. 270b, Miller Act),
asserting a deficiency in such first-tier subcontractor's
performance under the contract for which the Contractor may be
ulumately liable, and the Contractor determines that all ora
pomon of future pa; di

actor is subject to withholding in with the
t g then the C raay, without
incurring an obligation to pay an interest penalty under
bp ph (e)(6) of this cl

(i) Furnish to the first-tier subcontractor a notice

conforming to the standards of paragraph (g) of thls clause as

.

(11) Withhold from the first-tier subcontractor's next
available progress payment or payments an amount not to exceed
the amount specified in the notice of withholding furnished under
subdivision (f)(1)(1) of this clause.

(2) As soon as practicable, but not later than 7 days
after receipt of satisfactory written notification that the identified

} deficiency has been corrected, the

performance
Contractor shall pay the amount withheld under subdivision
(H)(1)(ii) of this clause to such first-tier subcontractor, or shall
incur an obligation to pay a late payment interest penalty to such
first-tier subcontractor computed at the rate of interest established
by the Secretary of the Treasury, and published in the Federal
Register, for interest payments under section 12 of the Contracts
Disputes Act of 1978 (41 U.S.C. 611) in effect at the time the

C accrues the obli to pay an interest penaity.

(g) A written notice of any withholding shall be issued
to a subcontractor (with a copy to the Contracting Officer of any
such notice issued by the Contractor), specifying--

(1) The amount to be withheld;

(2) The specific causes for the withholding under the
terms of the subcontract; and

(3) The remedial actions to be taken by the
subcontractor in order to receive payment of the amounts
withheld.

{(h) The Contractor may not request payment fxom the
Government of any amount withheld or din
with paragraph {d) of this clause until such time as the
Contractor has determined and certified to the Contracting
Officer that the subcontractor is entitled to the payment of such
amount.

(i) A dispute between the Contractor and
subcontractor relating to the amount or entitlement of a
subcontractor to a payment or a late payment interest penalty
under a clause included in the sut pursuant to p
(c) of this clause does not constitute a dispute to which the
United States is a party. The United States may not be
interpleaded in any judicial or administrative proceeding
involving such a dispute.

.




(3) Except as provided in paragraph (i) of this clause,
this clause shall not limit or impair any contractual,

d: ive, or judicial r dies otherwise available to the
Contractor or a subcontractor in the event of a dispute involving
late payment or nonpayment by the Contractor or deficient
subcontract performance or nonperformance by a subcontractor.

(i) The Contractor's ablioation to nav an intersct

(k) The Contractor's obligation to pay an interest
penalty to a subcontractor pursuant to the clauses included ina
subcontract under paragraph (¢) of this clause shall not be
construed 10 be an obligation of the United States for such
interest penalty. A cost reimbursement claim may not include any
amount for reimbursement of such interest penalty.

(End of clause)

§2,233-1 Disputes.

(OCT 1995)

() This contract is subject to the Contract Disputes Act
of 1978, as amended (41 U.S.C. 601-613).

{b) Except as provided in the Act, all disputes arising
under or relating to this contract shall be resolved under this
clause.

(c) "Claim," as used in this clause, means a written
demand or written assertion by one of the contracting parties
seeking, as a matter of right, the payment of money in a sum
certain, the adjustment or interpretation of contract terms, or
other relief arising under or relating to this contract. A claim
arising under a contract, unlike a claim relating to that contract, is
a claim that can be resolved under a contract clause that provides
for the relief sought by the claimant. However, a written demand
or written assertion by the Contractor seeking the payment of
money exceeding $100,000 is not a claim under the Act until
certified as required by subparagraph (d)(2) of this clause. A
voucher, invoice, or other routine request for payment that is not
in di i under the Act The

submlssxon may be convened to a claim under the Act, by
complying with the submission and certification requirements of
this clause, if it is disputed either as to liability or amount or is
not acted upon in a reasonable time.

(d)(1} A claim by the Contractor shall be made in
writing and, unless otherwise stated in this contract, submmed
within 6 years after accrual of the claim to the Contracti
Officer for a written decision. A claim by the Government
against the Contractor shall be subject to a written decision by
the Contracting Officer.

{2)(i) Contractors shall provide the certification
specified in subparagraph (d)(2)(iii) of this clause when
submitting any claim--

(A) Exceeding $100,000; or

(B) Regardless of the amount claimed, when using--

(1) Arbitration conducted pursuvant to 5 U.S.C. 575-

580, or

(2) Any other alternative means of dispute resolution
(ADR) technique that the agency elects to handle in accordance
with the Ad ive Dispute Resol Act (ADRA).

(1) The certification requirement does not apply to
issues in controversy that have not been submitted as all or part
of a claim.

(i) The certification shall state as follows: "1 certify
that the claim is made in good faith; that the supporting data are
accurate and complete to the best of my knowledge and belief,
that the amount requested accurately reflects the contract
adjustment for which the C beli the G is
liable; and that I am duly authorized to certify the claim on behalf

of the Contractor”

(3) The certification may be executed by any person
duly authorized to bind the Contractor with respect to the claim.

(e) For Contractor claims of $100,000 or less, the
Contracting Officer must, if requested in writing by the
Contractor, render a decision within 60 days of the request. For
Contractor-certified claims over $100,000, the Contracting
Officer must, within 60 days, decide the claim or notify the
Contractor of the date by which the decision will be made.

{f) The Contracting Officer's decision shall be final
unless the Contractor appeals or files a suit as provided in the
Act.

{g) If the claim by the Contractor is submitted to the
Contracting Officer or a claim by the Government is presented to
ihe Contracior, ihe parties, by mutuai consent, may agree 1o use
ADR. If the Contractor refuses an offer for alternative disputes
resolution, the Contractor shall inform the Contracting Officer, in
writing, of the Contractor's specific reasons for rejecting the
request. When using arbitration conducted pursuant to 5 U.S.C.
575-580, or when using any other ADR technique that the agency
elects to handle in accordance with the ADRA, any claim,
regardiess of amount, shaii be accompanied by the certification
described in subparagraph (d)(2)(iii) of this clause, and executed
in accordance with subparagraph (d)(3) of this clause.

(h) The Government shall pay interest on the amount
found due and unpaid from (1) the date that the Contracting
Officer receives the claim {certified, if required); or (2) the date
that payment otherwise would be due, if that date is later, until
the date of payment. With regard to claims having defective
certifications, as defined in FAR 33.201, interest shall be paid
from the date that the Contracting Officer initially receives the
claim. Simple interest on claims shall be paid at the rate, fixed by
the Secretary of the Treasury as provided in the Act, which is
applicable to the period during which the Contracting Officer
receives the claim and then at the rate applicable for each 6-
month period as fixed by the Treasury Secretary during the
pendency of the claim.

(i) The Contractor shall proceed diligently with
performance of this contract, pending final resolution of any
request for relief, claim, appeal, or action arising under the
contract, and comply with any decision of the Contracting
Officer.

(End of clause)

Alternate 1 (DEC 1991). If it is determined under
agency procedures, that continued performance is necessary
pending resolution of any claim arising under or relating to the
contract, substitute the following p ph (i) for the ph
(i) of the basic clause:

(i) The Contractor shall proceed diligently with
performance of this contract, pending final resolution of any
request for relief, claim, appeal, or action arising under or




relating to the contract, and comply with any decision of the
Contracting Officer.

52.236-1 Performance of Work by the Contractor.

(APR 1934)

The Contractor shall perform on the site, and with its
own organization, work equivalent to at least [insert the
appropriate number in words followed by numerals in
parentheses) percent of the total amount of work to be performed

supplemental agreement to this contract if, during performing the
work, the Contractor requests a reduction and the Contracting
Officer determines that the reduction would be to the advantage
of the Government.

{End of clause)

52.236-2 Differing Site Conditions.

(APR 1984)

(a) The Contractor shall promptly, and before the
conditions are disturbed, give a written notice to the Contracting
Officer of (1) subsurface or latent physical conditions at the site
which differ materially from those indicated in this contract, or
(2) unknown physical conditions at the site, of an unusual nature,
which differ materially from those ordinarily encountered and
generally recognized as inhering in work of the character
provided for in the contract.

{(b) The Contracting Officer shall investigate the site
conditions promptly after receiving the notice. If the conditions
do materially so differ and cause an increase or decrease in the
Contractor's cost of, or the time required for, performing any part
of the work under this contract, whether or not changed as a
result of the conditions, an equitable adjustment shall be made
under this clause and the contract modified in writing
accordingly.

(c) No request by the Contractor for an equitable
adjustment to the contract under this clause shall be allowed,
unless the Contractor has given the written notice required;
provided, that the time prescribed in paragraph (a) of this clause
for giving written notice may be extended by the Contracting
Officer.

(d) No request by the Contractor for an equitable
adjustment to the contract for differing site conditions shall be
allowed if made after final payment under this contract.

(End of clause)

52.236-3 Site Investigation and Conditions Affecting the
Work.

(APR 1984)

(a) The Contractor acknowledges that it has taken steps
reasonably necessary to ascertain the nature and location of the
work, and that it has investigated and satisfied itself as to the
general and local conditions which can affect the work or its cost,
including but not limited to (1) conditions bearing upon
transportation, disposal, handling, and storage of materials; (2)
the availability of labor, water, electric power, and roads; (3)

uncertainties of weather, river stages, tides, or similar physical
conditions at the site; (4) the conformation and conditions of the
ground; and (5) the character of equipment and facilities needed
preliminary to and during work performance. The Contractor aiso
acknowledges that it has satisfied itself as to the character,
quality, and quantity of surface and subsurface materials or
obstacles to be encountered insofar as this information is

bly ascertainable from an inspection of the site, including
all exploratory work done by the Government, as well as from
the drawings and specifications made a part of this contract. Any
failure of the Contractor to take the actions described and
acknowledged in this paragraph will not relieve the Contractor
from responsibility for estimating properly the difficulty and cost
of successfully performing the work, or for proceeding to
successfully perform the work without additional expense to the
Government.

(b) The Government assumes no responsibility for any
conclusions or interpretations made by the Contractor based on
the information made available by the Government. Nor does the
Government assume tbility for any und. ing reached
or representation made concerning conditions which can affect
the work by any of its officers or agents before the execunon of
this contract, unless that ding or rep is
expressly stated in this contract.

(End of clause)

52.236-4 Physical Data.

(APR 1984)

Data and information furnished or referred to below is
for the Contractor’s information. The Government shall not be
responsible for any interpretation of or conclusion drawn from
the data or information by the Contractor.

(a) The indications of physical conditions on the
drawings and in the specifications are the result of site
investigations by .. .. ... .. [insert a description of
investigational methods used, such as surveys, auger borings,
core borings, ltest pits, probings, test unnels].

(b) Weather conditions . . .. . . ... [insert a summary of
weather records and warnings).

©) Transponanon fac:lmes ......... [inserta
summary of franspo. ding access from the
site, including information about rhetr availability and
limirations}.

@.......... [insert other pertinent information).

(End of clause)

52.236-5 Material and Workmanship.

(APR 1984)
{a) All equipment, material, and articles incorporated
into the waork covered by this contract shall be new and of the

most suitable grade for the purpose intended, unless otherwise

specifically provided in this contract. References in the
specifications to equipment, material, articles, or patented
processes by trade name, make, or catalog number, shall be

ded as establishing a dard of quality and shall not be
construed as limiting competition. The Contractor may, at its
option, use any equipment, material, article, or process that, in




the judgment of the Contracting Officer, is equal to that named in
the specifications, unless otherwise specifically provided in this
contract.

(b) The Contractor shall obtain the Contracting
Officer's approval of the machinery and mechanical and other
equlpment to be incorporated into the work. When requesting
2 Officer

g Othicer

h to the Contrac!

appro
the name of the manufacturer, the model number, and other
information concerning the performance, capacity, nature and
rating of the hinery and h | and other

When required by this contract or by the Contracting Officer, the
Contractor shalt also obtain the Contracting Officer's approval of
the material or articles which the Contractor contemplates

incorporating into the
Contractor shall provide full information concerning the material
or articles. When directed to do so, the Contractor shall submit

ples for approval at the Contractor's expense, with ali
shipping charges prepaid. Machinery, equipment, material, and
articles that do not have the required approval shall be instailed
or used at the risk of subsequent rejection.

{c) All work under this contract shaii be performed in a
skillful and workmanlike manner. The Contracting Officer may
require, in writing, that the Contractor remove from the work any
employee the Contracting Officer deems incompetent, careless,
or otherwise objectionable.

(End of clause)}

52.236-6 Superintendence by the Contractor.

(APR 1934)
Atall times during performance of this contract and
until the work is completed and accepted, the Contractor shail
directly superintend the work or assign and have on the worksite

a p superintendent who is satisfz y to the Contracting
Officer and has authority to act for the Contractor.

(End of clause)

52.236-7 Permits and Responsibilities.

(NOV 1991)
The Contractor shall, without additional expense to the
Government, be responsible for obtaining any y licenses

and permits, and for complying with any Federal State, and
municipal laws, codes, and regulations applicable to the
performance of the work. The Contractor shall also be
responsible for all damages to persons or property that occur as a
result of the Cc s fault or negli The C:
shall also be responsible for all materials delivered and work
performed until completion and acceptance of the entire work,
except for any completed unit of work which may have been
accepted under the contract.

{End of clause)

52.236-15 Schedules for Construction Contracts.

(APR 1984)
(a) The Contractor shall, within five days after the
work commences on the contract or another period of time
determined by the Contracting Officer, prepare and submit to the

C ing Officer for approval three copies of a practicable
schedule showing the order in which the Contractor proposes to
perform the work, and the dates on which the Contractor

lates starting and pleting the several salient features
of the work (including acquiring materials, plant, and
equipment). The schedule shall be in the form of a progress chart

of suitable scale ¢
of suitable scale to i

VORI STy

cate appropriately the pevcentage of work
scheduled for completion by any given date during the period. If
the Contractor fails to submit a schedule within the time
prescribed, the Contracting Officer may withhold approval of
pay until the C submits the required

prog;
schedule.
(b) The Contractor shall enter the actual progress on
the chart as directed by the Contracting Officer, and upon doing
50 shall immediately deliver three copies of the annotated
schedule to the Contracting Officer. If, in the opinion of the
Contracting Officer, the Contractor falls behind the approved
schedule, the Contractor shall take steps necessary to improve its
progress, including those that may be required by the Contracting
Officer, without additionat cost to the Government. In this
circumstance, the Contracting Officer may require the Contractor
to increase the number of shifts, overtime operations, days of
work, and/or the amount of construction plant, and to submit for
approval any suppl y schedule or schedules in chart form
as the Contracting Officer deems necessary to demonstrate how
the approved rate of progress will be regained.
(c) Failure of the Contractor to comply with the

qui of the Ci ing Officer under this clause shall be
grounds for a deter by the C ing Officer that the
Contractor is not prosecuting the work with sufficient diligence
to ensure completion within the time specified in the contract.
Upon making this determination, the Contracting Officer may
terminate the Contractor's right to proceed with the work, or any
separable part of it, in accordance with the default terms of this
contract.

(End of clause)

52.236-16 Quantity Surveys.

(APR 1984)

(a) Quantity surveys shall be conducted, and the data
derived from these surveys shall be used in computing the
quantities of work performed and the actual construction
completed and in place.

(b) The Government shall conduct the original and
final surveys and make the computations based on them. The
Contractor shall conduct the surveys for any periods for which
progress payments are requested and shall make the
computations based on these surveys. All surveys conducted by
the C: shall be conducted under the direction of a
representative of the Contracting Officer, unless the
Contracting Officer waives this requirement in a specific
instance.

{c) Promptly upon completing a survey, the Contractor
shall furnish the originals of all field notes and all other records
relating to the survey or to the layout of the work to the
Contracting Officer, who shall use them as necessary to
determine the amount of progress payments. The Contractor shalt




retain coptes of all such materiai furnished to the Contracting
Officer.
{End of clause)

Alternate I (APR 1984). If it is determined at a level
above that of the Contracting Officer that it is impracticable for
Government personnel to perform the original and final surveys,
and the Government wishes the Contractor to perform these
surveys, substitute the foll. h (b) for p ph (b)
of the basic clause:

(b) The Contractor shall conduct the original and final
surveys and surveys for any periods for which progress payments
are requested. All these surveys shall be conducted under the
direction of a representative of the Contracting Officer, unless the
Contracting Officer waives this requirement in a specific
instance. The Government shall make such computations as are
necessary to determine the quantities of work performed or
finally in place. The Contractor shall make the computations
based on the surveys for any periods for which progress
payments are requested.

52.236-21 Specifications and Drawings for Construction.

(FEB 1997)

(a) The Contractor shall keep on the work site a copy
of the drawings and specifications and shall at all times give the
Contracting Officer access thereto. Anything mentioned in the
specifications and not shown on the drawings, or shown on the
drawings and not mentioned in the specifications, shall be of like
effect as if shown or mentioned in both. In case of difference
between drawings and specifications, the specifications shall
govern. In case of discrepancy in the figures, in the drawings, or
in the specifications, the matter shall be promptly submitted to
the Contracting Officer, who shall promptly make a
determination in writing. Any adjustment by the Contractor
without such a determination shall be at its own risk and expense.
The Contracting Officer shall furnish from time to time such
detailed drawings and other information as considered necessary,
unless otherwise provided.

(b) Wherever in the specifications or upon the drawings
the words “directed”, "required”, "ordered”, "designated",
“prescribed", or words of like import are used, it shall be
understood that the "direction”, "requirement", "order”,
"designation", or "prescription”, of the Contracting Officer is
intended and similarly the words "approved”, “acceptable”,
"satisfactory”, or words of like import shall mean "approved by,"
or "acceptable to", or "satisfactory to" the Contracting Officer,
unless otherwise expressly stated.

(c) Where "as shown," as indicated", "as detailed”, or
waords of similar import are used, it shalt be understood that the
reference is made to the drawing; panying this
unless stated otherwise. The word "provided” as used herein shall
be understood to mean “provide complete in place,” that is
"furnished and installed".

(d) Shop drawings means drawings, submitted to the
Government by the Contractor, subcontractor, or any lower tier
subcontractor pursuant to a construction contract, showing in
detail (1) the proposed fabrication and assembly of structural

1 and (2) the install (i.e., fit, and h details)
of materials or equi It includes drawings, di
layouts, schematics, descriptive literature, illustrations,
schedules, performance and test data, and similar materials
furnished by the contractor to explain in detail specific portions
of the work required by the contract. The Government may
duplicate, use, and disclose in any manner and for any purpose
shop drawings delivered under this contract.

(e) ¥f this requires shop drawings, the
Contractor shall coordinate all such drawings, and review them
for 1 and it with contract

Y
requirements and shall indicate its approval thereon as evidence
of such coordination and review. Shop drawings submitted to the
Contracting Officer without evidence of the Contractor's
approval may be returned for resubmission. The Contracting
Officer will indicate an approval or disapproval of the shop

d gs and if not approved as submitted shall indi the
Government's reasons therefor. Any work done before such
approval shall be at the Contractor's risk. Approval by the
Contracting Officer shall not relieve the Contractor from
responsibility for any errors or omissions in such drawings, nor
from responsibility for complying with the requirements of this
contract, except with respect to variations described and
approved in accordance with (f) below.

() If shop drawings show variations from the contract
requirements, the Contractor shall describe such variations in
writing, separate from the drawings, at the time of submission. If
the Contracting Officer approves any such variation, the
Contracting Officer shall issue an appropriate contract
modification, except that, if the variation is minor or does not
involve a change in price or in time of performance, a
modification need not be issued.

(2) The Contractor shall submit to the Contracting
Officer for approval four copies (unless otherwise indicated) of
all shop drawings as called for under the various headings of
these specifications. Three sets (unless otherwise indicated) of all
shop drawings, will be d by the C Officer and
one set will be returned to the Contractor.

(End of clause)

Alternate I (APR 1984). When record shop drawings
are required and reproducible shop drawings are needed, add the
following sentences to paragraph (g) of the basic clause:

Upon completing the work under this contract, the
Contractor shall furnish a complete set of all shop drawings as
finally approved. These drawings shall show all changes and
revisions made up to the time the equipment is completed and
accepted.

Alternaie I (APR 1984). When record shop drawings
are required and reproducible shop drawings are not needed, the
following sentences shall be added to paragraph (g) of the basic
clause:

Upon completing the work under this contract, the
Contractor shall furnish [Contracting Officer complete by
inserting desired amount sets of prints of all shop drawings as
finally approved. These drawings shall show changes and
revisions made up to the time the equipment is completed and
accepted.

{End of clause)



52.242-14 Suspension of Work.

(APR 1984)

(a) The Contracting Officer may order the Contractor,
in writing, to suspend, delay, or interrupt ail or any part of the
work of this contract for the period of time that the Contracting
Officer determines appropriate for the convenience of the
Government.

(b) If the performance of all or any part of the work is,
for an unreasonable period of time, suspended, delayed, or
interrupted (1) by an act of the Contracting Officer in the
administration of this contract, or (2) by the Contracting Officer's
failure to act within the time specified in this contract (or within a
reasonable time if not specified), an adjustment shall be made for
any increase in the cost of performance of this contract
(excluding profit) necessarily caused by the unreasonable
suspension, delay, or interruption, and the contract modified in
writing accordingly. However, no adjustment shall be made
under this clause for any suspension, delay, or interruption to the
extent that performance would have been so suspended, delayed,
or interrupted by any other cause, including the fauit or
negtigence of the Contractor, or for which an equitable
adjustment is provided for or excluded under any other term or
condition of this contract.

(¢) A claim under this clause shall not be allowed (1)
for any costs incurred more than 20 days before the Contractor
shall have notified the Contracting Officer in writing of the act or
failure to act involved (but this requirement shall not apply as to
a claim resulting from a suspension order), and (2) unless the
claim, in an amount stated, is asserted in writing as soon as
practicable after the termination of the suspension, delay, or
interruption, but not later than the date of final payment under the
contract.

{End of clause)

52.242-15 Stop-Work Order,

(AUG 1989)

{a) The Contracting Officer may, at any time, by
written order to the Contractor, require the Contractor to stop all,
or any part, of the work called for by this contract for a period of
90 days after the order is delivered to the Contractor, and for any
further period to which the parties may agree. The order shall be
specifically identified as a stop-work order issued under this
clause. Upon receipt of the order, the Contractor shall
immediately comply with its terms and take all reasonable steps
to minimize the incurrence of costs allocable to the work covered
by the order during the period of work stoppage. Within.a period
of 90 days after a stop-work is delivered to the Contractor, or
within any extension of that period to which the parties shail
have agreed, the Contracting Officer shall either--

(1) Cancel the stop-work order; or

(2) Terminate the work covered by the order as
provided in the Default, or the Termination for Convenience of
the Government, clause of this contract.

(b) If a stop-work order issued under this clause is
canceled or the period of the order or any extension thereof
expires, the Contractor shall resume work. The Contracting
Officer shall make an equitable adjustment in the delivery

schedule or contract price, or both, and the contract shall be
modified, in writing, accordingly, if--

(1) The stop-work order results in an increase in the
time required for, or in the Contractor's cost properly atlocable
to, the performance of any part of this contract; and

(2) The Contractor asserts its right to the adjustment
within 30 days after the end of the period of work stoppage;
provided, that, if the Contracting Officer decides the facts justify
the action, the Contracting Officer may receive and act upon the
claim submitted at any time before final payment under this
sontract.

(c) If a stop-work order is not canceled and the work
covered by the order is terminated for the i of the
Government, the Contracting Officer shall allow reasonable costs
resulting from the stop-work order in arriving at the termination
settlement.

(d) If a stop-work order is not canceled and the work
covered by the order is terminated for default, the Contracting
Officer shall allow, by equitable adjustment or otherwise,

ble costs Iting from the stop- k order.
{End of clause)
52.243-4 Changes.
(AUG 1987)

(a) The Contracting Officer may, at any time, without
notice to the sureties, if any, by written order designated or
indicated to be a change order, make changes in the work within
the general scope of the contract, including changes--

(1) In the specifications (including drawings and
designs);

(2) In the method or manner of performance of the
work;

(3)Inthe G furnished faciliti
materials, services, or site; or

{4) Directing acceleration in the performance of the

work.

(b) Any other written or oral order (which, as used in
this paragraph (b), includes direction, instruction, interpretation,
or determination) from the Contracting Officer that causes a
change shall be treated as a change order under this clause;
Provided, that the Contractor gives the Contracting Officer
written notice stating (1) the date, circumstances, and source of
the order and (2) that the Contractor regards the order as a change
order.

{c) Except as provided in this clause, no order,
statement, or conduct of the Contracting Officer shall be treated
as a change under this clause or entitle the Contractor to an
equitable adjustment. .

(d) If any change under this clause causes an increase
or decrease in the Contractor’s cost of, or the time required for,
the performance of any part of the work under this contract,
whether or not changed by any such order, the Contracting
Officer shall make an equitable adjustment and modify the
contract in writing. However, except for an adjustment based on
defective specifications, no adjustment for any change under
paragraph (b) of this clause shall be made for any costs incurred
more than 20 days before the Contractor gives written notice as
required. In the case of defective specifications for which the



Government is responsible, the equitable ad) shall include
any increased cost reasonably incurred by the Contractor in
attempting to comply with the defective specifications.

(e) The Contractor must assert its right to an
adjustment under this clause within 30 days after (1) receiptof a
written change order under paragraph (a) of this clause or (2) the
furnishing of a written notice under paragraph (b) of this clause,
by submitting to the Contracting Officer a written statement
describing the general nature and amount of the proposal, unless
this period is extended by the Government. The statement of
proposal for adjustment may be included in the notice under
paragraph (b) above.

(f) No proposat by the C for an equitabl
adjustment shall be allowed if asserted after final payment under
this contract.

(End of clause)

52.244-1 Subcontracts (Fixed-Price Contracts),

(FEB 1995)

" (a) This clause does not apply to firm-fixed-price
contracts and. fixed-price contracts with economic price
adjustment. However, it does apply to subcontracts resuiting
from unpriced modifications to such contracts.

{b) "Subcontract,” as used in this clause, includes but is
not limited to purchase orders, and changes and modifications to
purchase orders. The Contractor shall notify the Contracting
Officer reasonably in advance of entering into any subcontract if
the Contractor does not have an approved purchasing system and
if the subcontract--

(1) Is proposed to exceed $100,000; or

(2) Is one of a number of subcontracts with a single

under this for the same or related
supplies or services, that in the aggregate are expected to exceed
$100,000,

{¢) The advance notification required by paragraph (b}
above shall include--

(1) A description of the supplies or services to be
subcontracted,;

(2) Identification of the type of subcontract to be used;

(3) Identification of the proposed subcontractor and an
explanation of why and how the proposed subcontractor was
selecied, including the competition 8

{4) The proposed subcontract price and the Contractor's
cost or price analysis;

(5) The sub 's current, plete, and
cost or pricing data and Certificate of Current Cost or Pricing
Data, if required by other contract provisions; )

(6) The subcontractor’s Disclosure Statement or
Certificate relating to Cost Accounting Standards when such data
are required by other provisions of this and

(7) A negotiation memorandum reflecting--

(i) The principal elements of the subcontract price
negotiations;

(i1) The most significant considerations controlling
establishment of initial or revised prices;

(iii) The reason cost or pricing data were or were not
required;

(iv) The extent, if any, to which the Contractor did not
rely on the subcontractor's cost or pricing data in determining the
price objective and in negotiating the final price;

(v) The extent, if any, to which it was recognized in the
negotiation that the subcontractor's cost or pricing data were not
accurate, complete, or current; the action taken by the Contractor
and subcontractor; and the effect of any such defective data on
the total price negotiated;

(vi) The reasons for any significant difference between
the Contractor's price objective and the price negotiated, and

(vii) A complete explanation of the incentive fee or
profit plan when incentives are used. The explanation shall
identify each critical performance element, management
decisions used to quantify each incentive element, reasons for the
incentives, and a summary of all trade-off possibilities
considered.

{d) The Contractor shall obtain the Contracting
Officer’s written consent before placing any subcontract for
which advance notification is required under paragraph (b)
above. However, the Contracting Officer may ratify in writing
any such subcontract. Ratification shall constitute the consent of
the Contracting Officer.

(e) Even if the Contractor's purchasing system has been
approved, the Contractor shall obtain the Contracting Officer's
written consent before placing subcontracts identified below:

(f) Unless the consent or approval specifically provides

otherwise, neither consent by the Contracting Officer to any

b nor app! [ of the C ‘s purchasing system
shall constitute a determination (1) of the ptability of any
subcontract terms or conditions, (2) of the acceptability of any
subcontract price or of any amount paid under any subcontract,
or (3} to relieve the Contractor of any responsibility for
performing this contract.

{g) No subcontract placed under this contract shall
provide for pay on a cost-pl P ge-of-cost basis,
and any fee payable under cost-reimbursement subcontracts shall
not exceed the fee limitations in subsection 15.903(d) of the
Federal Acquisition Regulation (FAR).

(h) The Government reserves the right to review the
Contractor's purchasing system as set forth in FAR Subpart
44.3.

(End of clause)

Alternate I (APR 1984). If the Contracting Officer
elects to delete the requirement for advance notification of, or
consent to, any sub s that were d during
negotiations (this election is not authorized for acquisition of
major and subsy or their p ), add the
following paragraph (i) to the basic clause:

(i) Paragraphs (b} and (c) of this clause do not apply to
the following subcontracts, which were evaluated during
negotiations: {liss subcontracts)




52.246-12 Inspection of Construction.

As prescribed in 46.312, insert the following
clause:

INSPECTION OF CONSTRUCTION (AUG 1996)

(a) Definition. "Work" includes, but is not limited
to, materials, work hip, and facture and
fabrication of components.

(b) The Contractor shall maintain an adequate
inspection system and perform such inspections as will
ensure that the work performed under the contract

conforms to contract requir . The C shall
intai IEEh ion records and make them

P P
available to the Government. All work shall be conducted
under the general direction of the Contracting Officer and
is subject to Government inspection and test at all places
and at all reasonable times before acceptance to ensure
strict compliance with the terms of the contract.

(c) Government inspections and tests are for the
sole benefit of the Government and do not--

(1) Relieve the Contractor of responsibility for
providing adequate quality control measures;

(2) Relieve the Contractor of responsibility for
damage to or loss of the material before acceptance;

(3) Constitute or imply acceptance; or

(4) Affect the continuing rights of the
Government
after acceptance of the completed work under paragraph
(i) of this section.

(d) The presence or absence of a Government
inspector does not relieve the Contractor from any contract
requirerment, nor is the inspecior authorized to change any
term or condition of the specification without the
Contracting Officer's written authorization.

(e) The Contractor shall promptly furnish, at no
increase in contract price, all facilities, labor, and material
reasonably needed for performing such safe and
convenient inspections and tests as may be required by the
Contracting Officer. The Government may charge to the
Contractor any additional cost of inspection or test when
work is not ready at the time specified by the Contractor
for inspection or test, or when prior rejection makes
reinspection or retest necessary. The Government shall
perform all inspections and tests in a manner that will not
unnecessarily delay the work. Special, full size, and
performance tests shall be performed as described in the
contract. )

(f) The Contractor shall, without charge, replace
or correct work found by the Government not to conform _
to contract requirements, unless in the public interest the
Govermnment consents to accept the work with an
appropriate adjustment in contract price. The Contractor

shall promptly segregate and remove rejected material
from the premises.

(g) If the Contractor does not promptly replace or
correct rejected work, the Government may (1) by contract
or otherwise, replace or correct the work and charge the
cost to the Contractor or (2) terminate for default the
Contractor's right to proceed.

(h) If, before acceptance of the entire work, the
Government decides to examine already completed work
by removing it or tearing it out, the Contractor, on request,
shall promptly furnish all necessary facilities, labor, and
material. If the work is found to be defective or
nonconforming in any material respect due to the fault of
the Contractor or its subcontractors, the Contractor shall
defray the expenses of the examination and of satisfactory
reconstruction. However, if the work is found to meet
contract requirements, the Contracting Officer shall make
an equitable adjustment for the additional services
involved in the examination and reconsiruction, including,
if completion of the work was thereby delayed, an
extension of time.

(i) Unless otherwise specified in the contract, the
Government shall accept, as promptly as practicable after
completion and inspection, all work required by the
contract or that portion of the work the Contracting Officer
determines can be accepted separately. Acceptance shall
be final and conclusive except for latent defects, fraud,
gross mistakes amounting to fraud, or the Government's
rights under any warranty or guarantee.

(End of clause)

52.246-21 Warranty of Construction.

(MAR 1994)

(a) In addition to any other warranties in this
contract, the Contractor warrants, except as provided in
paragraph (i) of this clause, that work performed under this
contract conforms to the contract requirements and is free
of any defect in equipment, material, or design furnished,
or workmanship performed by the Contractor or any
subcontractor or supplier at any tier.

(b) This warranty shall continue for a period of 1
year from the date of final acceptance of the work. If the
Govermnment takes possession of any part of the work
before final acceptance, this warranty shall continue for a
period of 1 year from the date the Government takes
possession.

(¢) The Contractor shall remedy at the
Contractor's expense any failure to conform, or any
defect. In addition, the Contractor shall remedy at the
Contractor’s expense any damage to Government-owned
or controlled real or personal property, when that damage
is the result of--



(1) The Contractor's failure to conform to contract
requirements; or

(2) Any defect of equipment, material,
workmanship, or design furnished.

(d) The Contractor shall restore any work
damaged in fulfilling the terms and conditions of this
clause. The Contractor's warranty with respect to work
repaired or replaced will run for 1 year from the date of
repair or replacement,

(¢) The Contracting Officer shall notify the
Contractor, in writing, within a reasonable time after the
discovery of any failure, defect, or damage.

(f) If the Contractor fails to remedy any failure,
defect, or damage within a reasonable time after receipt of
notice, the Government shall have the right to replace,
repair, or otherwise remedy the failure, defect, or damage
at the Contractor's expense.

(g) Wlth respect to all warranties, express or

"

" 5
from ers or

for work performed and materials furnished under thls
contract, the Contractor shall--

(1) Obtain all warranties that would be given in
normal commercial practice;

(2) Require all warranties to be executed, in
writing, for the benefit of the Government, if directed by
the Contracting Officer; and

(3) Enforce all warranties for the benefit of the
Government, if directed by the Contracting Officer.

(h) In the event the Contractor's warranty under
paragraph (b) of this clause has expired, the Government
may bring suit at its expense to enforce a subcontractor’s,
manufacturer’s, or supplier's warranty.

(i) Unless a defect is caused by the negligence of
the Contractor or subcontractor or supplier at any tier, the
Contractor shall not be liable for the repair of any defects
of material or design furnished by the Government nor for
the repair of any damage that results from any defect in
Government-furnished material or design.

(j) This warranty shall not limit the Government's
rights under the Inspection and Acceptance clause of this
contract with respect to latent defects, gross mistakes, or
fraud.

(End of clause)

Alternate 1 (APR 1984). If the Government
specifies in the contract the use of any equipment by
"brand name and model," the contracting officer may add a
paragraph substantially the same as the following
paragraph (k) to the basic clause:

(k) Defects in design or manufacture of
equipment specified by the Government on a "brand
name and model" basis, shall not be included in this

warranty. In this event, the Contractor shall require any
subcontractors, manufacturers, or suppliers thereof to

execute their warranties, in writing, directly to the
Government.

52.248-3 Value Engineering—Construction.
(MAR 1989)

(a) General. The Contractor is encouraged to

develop, prepare, and submit value engineering change
proposals (VECP's) voluntarily. The Contractor shall share
in any

instant contract savings realized from accepted VECP's, in
accordance with paragraph (f) below.

(b) Definitions. "Collateral costs,” as used in this
clause, means agency costs of operation, maintenance,
logistic support, or Government-furnished property.

"Collateral savings,” as used in this clause, means
those measurable net reductions resulting from a VECP in
the agency's overall projected collateral costs, exclusive of

quisition savings, whether or not the acquisition cost
changes.

"Contractor's development and implementation
costs," as used in this clause, means those costs the
Contractor incurs on a VECP specifically in developing,
testing, preparing, and submitting the VECP, as well as
those costs the Contractor incurs to make the contractual
changes required by Government acceptance of a VECP.

"Govemnment costs,” as used in this clause, means
those agency costs that result directly from developing and
implementing the VECP, such as any net increases in the
cost of testing, operations, maintenance, and logistic
support. The term does not include the normal
administrative costs of processing the VECP.

"Instant contract savings," as used in this clause,
means the estimated reduction in Contractor cost of
performance resulting from acceptance of the VECP,
mmus allowable Contractor s development and

ion costs, including subcontractors’
development and 1mp1ememanon costs (see paragraph (h)
beiow).

"Value engineering change proposal (VECP)"
means a proposal that--

(1) Requires a change to this, the instant contract,
to implement; and

(2) Results in reducing the contract price or
estimated cost without impairing essential functions or
characteristics; provided, that it does not involve a
change--

(i) In deliverable end item quantities only; or

(ii) To the contract type only.

(¢) VECP preparation. As a minimum, the
Contractor shall include in each VECP the information
described in subparagraphs (1) through (7) below. If the




proposed change is affected by contractually required
configuration management or similar procedures, the
instructions in those procedures relating to format,
identification, and priority assignment shail govern VECP
preparation. The VECP shall include the following
including any suggested specification revisions.

(3) A separate, detailed cost estimate for (i) the
affected portions of the existing contract requirement and
(ii) the VECP. The cost reduction associated with the
VECP shall take into account the Contractor's allowable
development and impl tion costs, including any
amount attributable to subcontracts under paragraph (h)
below.

(4) A description and estimate of costs the
Government may incur in implementing the VECP, such
as test and evaluation and operating and support costs.

(5) A prediction of any effects the proposed
change would have on collateral costs to the agency.

(6) A statement of the time by which a contract
modification accepting the VECP must be issued in order
to achieve the maximum cost reduction, noting any effect
on the contract completion time or delivery schedule.

(7) ldentification of any previous submissions of
the VECP, including the dates submitted, the agencies and
contract numbers involved, and previous Government
actions, if known.

(d) Submission. The Contractor shall submit
VECP's to the Resident Engineer at the worksite, with a
copy to the Contracting Officer.

(e) Government action. (1) The Contracting
Officer shall notify the Contractor of the status of the
VECP within 45 calendar days after the contracting office
receives it. If additional time is required, the Contracting
Officer shall notify the Contractor within the 45-day
period and provide
the reason for the delay and the expected date of the
decision. The Government will process VECP's
expeditiously; however, it shall not be liable for any delay
in acting upon a VECP.

(2) If the VECP is not accepted, the Contracting
Officer shall notify the Contractor in writing, explaining
the reasons for rejection. The Contractor may withdraw
any VECP, in whole or in part, at any time before it is
accepted by the Government. The Contracting Officer may
require that the Contractor provide written notification
before undertaking significant expenditures for VECP
effort.

(3) Any VECP may be accepted, in whole or in
part, by the Contracting Officer's award of a modification
to this contract citing this clause. The Contracting Officer
may accept the VECP, even though an agreement on price
reduction has not been reached, by issuing the

Contractor a notice to proceed with the change. Until a
notice to proceed is issued or a contract modification
applies a VECP to this contract, the Contractor shall
perform in accordance with the existing contract. The
Contracting Officer's decision to accept or reject all or part
of any VECP shall be final and not subject to the Disputes
clause or otherwise subject to litigation under the Contract
Disputes Act of 1978 (41 U.S.C. 601-613).

(f) Sharing. (1) Rates. The Government's share of
savings is determined by subtracting Government costs
from instant contract savings and multiplying the result by
(i) 45 percent for fixed-price contracts or (ii) 75 percent
for cost-reimbursement contracts.

(2) Payment. Payment of any share due the
Contractor for use of a VECP on this contract shall be
anthorized by a modification to this contract to--

(i) Accept the VECP;

(ii) Reduce the contract price or estimated cost by
the amount of instant contract savings; and

(iti) Provide the Contractor's share of savings by
adding the amount calculated to the contract price or fee.

(g) Collateral savings. If a VECP is accepted, the
instant contract amount shall be increased by 20 percent of
any projected collateral savings determined to be realized
in a typical year of use after subtracting any Government
costs not previously offset. However, the Contractor's
share of collateral savings shall not exceed (1) the
contract's firm-fixed-price or estimated cost, at the time the
VECP is accepted, or (2) $100,000, whichever is greater.
The Contracting Officer shall be the sole determiner of the
amount of collateral savings, and that amount shall not be
subject to the Disputes clause or otherwise subject to
litigation under 41 U.S.C. 601-613.

(h) Subcontracts. The Contractor shall include an
appropriate value engineering clause in any subcontract of
$50,000 or more and may include one in subcontracts of
lesser value. In computing any adjustment in this contract's
price under paragraph (f) above, the Contractor's aliowable
development and implementation costs shall include any
subcontractor's allowable development and
implementation costs clearly resulting from a VECP
accepted by the Government under this contract, but shali
exclude any value engineering incentive payments to a
subcontractor. The Contractor may choose any
arrangement for subcontractor value engineering incentive
payments; provided, that these payments shall not reduce
the Government's share of the savings resulting from the
VECP.

(i) Data. The Contractor may restrict the
Government's right to use any part of a VECP or the



supporting data by marking the following legend on the
affected parts:

“These data, furnished under the Value Engineering--
Construction clause of contract , shall not be
disclosed outside the Government or duplicated, used, or
disclosed, in whole or in part, for any purpose other than to
eval a value engineering change proposal submitted
under the clause. This restriction does not limit the
Government's right to use information contained in these
data if it has been obtained or is otherwise available from
the Contractor or from another source without limitations.”

If a VECP is accepted, the Contractor hereby
grants the Government unlimited rights in the VECP and
supporting data, except that, with respect to data
qualifying and submitted as limited rights technical data,
the Government shall have the rights specified in the
contract modification implementing the VECP and shall
appropriately mark the data. (The terms "unlimited rights”
and "limited rights" are defined in Part 27 of the Federal
Acquisition Regulation.)

(End of clause)

Alternate I (APR 1984). When the head of the
contracting activity determines that the cost of caicuiating
and tracking collateral savings will exceed the benefits to
be derived in a construction contract, delete paragraph (g)
from the basic clause and redesignate the remaining
paragraphs accordingly.

52,249-2 Termination for Convenience of the
Government (Fixed-Price).

(SEP 1996)

(a) The Government may terminate performance
of work under this contract in whole or, from time to time,
in part if the Contracting Officer determines that a
termination is in the Government's interest. The
Contracting Officer shall terminate by delivering to the
Contractor a Notice of Termination specifying the extent
‘of termination and the effective date.

(b) After receipt of a Notice of Termination, and
except as directed by the Contracting Officer, the
Contractor shall immediately proceed with the following
obligations, regardless of any delay in determining or
adjusting any amounts due under this clause:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders
(referred to as subcontracts in this clause) for materials,
services, or facilities, except as necessary to complete the
continued portion of the coniract.

(3) Terminate all subcontracts to the extent they
relate to the work terminated.

(4) Assign to the Government, as directed by the
Contracting Officer, all right, title, and interest of the
Contractor under the subcontracts terminated, in which
case the Government shall have the right to settle or to pay
any termination settlement proposal arising out of those
terminations.

(5) With approval or ratification to the extent
required by the Contracting Officer, settle all outstanding
liabilities and termination settlement proposals arising
from the termination of subconiracts; the approval or
ratification will be final for purposes of this clause.

(6) As directed by the Contracting Officer,
transfer title and deliver to the Government (i) the
fabricated or unfabricated parts, work in process,
completed work, supplies, and other material produced or
acquired for the work terminated, and (ii) the completed or
partially completed plans, drawings, information, and
other property that, if the contract had been completed,
would be required to be furnished to the Government.

(7) Complete performance of the work not
terminated.

(8) Take any action that may be necessary, or that
the Contracting Officer may direct, for the protection and
preservation of the property related to this contract that is
in the possession of the Contractor and in which the
Government has or may acquire an interest.

(9) Use its best efforts to sell, as directed or
authorized by the Contracting Officer, any property of the
types referred to in subparagraph (b)(6) of this clause;
provided, however, that the Contractor (i) is not required
to extend credit to any purchaser and (i) may acquire the
property under the conditions prescribed by, and at prices
approved by, the Contracting Officer. The proceeds of any
transfer or disposition will be applied to reduce any
payments to be made by the Government under this
contract, credited to the price or cost of the work, or paid
in any other manner directed by the Contracting Ofﬁcen

(c) The Contractor shall submit complete
termination inventory schedules no later than 120 days
from the effective date of termination, unless extended in
writing by the Contracting Officer upon written request of
the Contractor within this 120-day period.

(d) After expiration of the plant clearance period
as defined in Subpart 45.6 of the Federal Acquisition
Regulation, the Contractor may submit to the Contracting
Officer a list, certified as to quantity and quality, of
termination inventory not previously disposed of,
excluding items authorized for disposition by the
Contracting Officer. The Contractor may request the
Government to remove those items or enter into an
agreement for their storage. Within 15 days, the



Government will accept title to those items and remove
them or enter mto a storage agreement. The Contracting
Of val of the items, or if
stored w1thm 45 days from SubmlSSlon of the list, and
shall correct the list, as necessary, before final

settlement.

(e) After termination, the Contractor shall submit
a final termination settlement proposal to the Contracting
Officer in the form and with the certification prescribed by
the Contracting Officer. The Contractor shall submit the
proposal promptly, but no later than 1 year from the
effective date of termination, unless extended in writing by
the Contracting Officer upon written request of the
Contractor within this 1-year period. However, if the
Contracting Officer determines that the facts justify it, a
termination settlement proposal may be received and acted
on after 1 year or any extension. If the Contractor fails to
submit the proposal within the time allowed, the
Contracting Officer may determine, on the basis of
information available, the amount, if any, due the
Contractor because of the termination and shall pay the
amount determined.

(f) Subject to paragraph (e) of this clause, the
Contractor and the Contracting Officer may agree upon the
whole or any part of the amount to be paid or remaining to
be paid because of the termination. The amount may
include a reasonable allowance for profit on work done.
However, the agreed am
paragraph (f) or paragraph (g) of this clause, exclusxve of
costs shown in subparagraph (g)(3) of this clause, may not
exceed the total contract price as reduced by (1) the
amount of payments previously made and (2) the contract
price of work not terminated. The contract shall be
modified, and the Contractor paid the agreed amount.
Paragraph (g) of this clause shall not limit, restrict, or
affect the amount that may be agreed upon to be paid
under this paragraph.

(g) If the Contractor and the Contracting Officer
fail to agree on the whole amount to be paid because of the
termination of work, the Contracting Officer shall pay the
Contractor the amounts determined by the Contracting
Officer as follows, but without duplication of any amounts
agreed on under paragraph (f) of this clause:

(1) The contract price for completed supplies or
services accepted by the Government (or sold or acquired
under subparagraph (b)(9) of this clause) not previously
paid for, adjusted for any saving of freight and other
charges.

(2) The total of--

(i) The costs incurred in the performance of the
work terminated, including initial costs and preparatory
expense allocable thereto, but excluding any costs

attributable to supplies or services paid or to be paid under
subparagraph (g)(1) of this clause;

(ii) The cost of settling and paying termination
settlement proposals under terminated subcontracts that
are properly chargeable to the terminated portion of the
contract if not included in subdivision (g}(2)(i) of this
clause; and

(iit) A sum, as profit on subdivision (g)(2)(i) of
this clause, determined by the Contracting Officer under
49.202 of the Federal Acquisition Regulation, in effect on
the date of this contract, to be fair and reasonable;
however, if it appears that the Contractor would have
sustained a loss on the entire contract had it been
completed, the Contracting Officer shall allow no profit
under this subdivision (iii) and shall reduce the settlfement
to reflect the indicated rate of loss.

(3) The reasonable costs of settlement of the work
terminated, including--

(i) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termination
settlement proposals and supporting data;

(ii) The termination and settlement of
subcontracts (excluding the of such settl );
and

(iii) Storage, transportation, and other costs
incurred, reasonably necessary for the preservation,
protection, or disposition of the termination inventory.

(h) Except for normal spoilage, and except to the
extent that the Government expressly assumed the risk of
loss, the Contracting Officer shall exclude from the
amounts payable to the Contractor under paragraph (g) of
this clause, the fair value, as determined by the
Contracting Officer, of property that is destroyed, lost,
stolen, or damaged so as to become undeliverable to the
Government or to a buyer.

(i) The cost principles and procedures of Part 31
of the Federal Acquisition Regulation, in effect on the date
of this contract, shall govern all costs claimed, agreed to,
or determined under this clause.

(j) The Contractor shall have the right of appeal,
under the Disputes clause, from any determination made
by the Contracting Officer under paragraph (e), (g), or (1)
of this clause, except that if the Contractor failed to submit
the termination settlement proposal or request for equitable
adjustment within the time provided in paragraph (e) or (1),
respectively, and failed to request a time extension, there is
no right of appeal.

(k) In arriving at the amount due the Contractor
under this clause, there shall be deducted--

(1) All unliquidated advance or other payments to
the Contractor under the terminated portion of this
contract;



(2) Any claim which the Government has against
the Contractor under this contract; and

(3) The agreed price for, or the proceeds of sale
of, materials, supplies, or other things acquired by the
Contractor or sold under the provisions of this clause and
not recovered by or credited to the Government.

(1) If the termination is partial, the Contractor
may file a proposal with the Contracting Officer for an
equitable adjustment of the price(s) of the continued
portion of the contract. The Coniracting Officer shall make
any equitable adjustment agreed upon. Any proposal by
the Contractor for an equitable adjustment under this

clause shall be requested within 90 days from the effective

date of termination unless extended in writing by the
Contracting Officer.

{m)(1) The Government may, under the terms and
conditions it prescribes, make partial payments and
payments against costs incurred by the Contractor for the
terminated portion of the contract, if the Contracting
Officer believes the total of these payments will not
exceed the amount to which the Contractor will be
entitled.

(2) If the totai payments exceed the amount
finally determined to be due, the Contractor shall repay the
excess to the Government upon demand, together with
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of the Treasury under 50 U.S.C. App. 1215(b)(2). Interest
shall be computed for the period from the date the excess
payment is received by the Contractor to the date the
excess is repaid. Interest shall not be charged on any
excess payment due to a reduction in the Contractor's
termination settlement proposal because of retention or
other disposition of termination inventory until 10 days
after the date of the retention or disposition, or a later date
determined by the Contracting Officer because of the
circumstances.

(n) Unless otherwise provided in this contract or
by statute, the Contractor shall maintain all records and
documents relating to the terminated portion of this
contract for 3 years after final settlement. This includes all
books and other evidence bearing on the Contractor’s costs
and expenses under this contract. The Contractor shall
make these records and documents available to the
Govermnment, at the Contractor's office, at all reasonable
times, without any direct charge. If approved by the
Contracting Officer, photographs, microphotographs, or
other authentic reproductions may be maintained instead
of original records and documents.

{End of clause)

Alternate 1 (SEP 1996). If the contract is for
construction, substitute the following paragraph (g) for
paragraph (g) of the basic clause:

(g) If the Contractor and Contracting Officer fail
to agree on the whole amount to be paid the Contractor

because of the termination of work, the Contracting
Officer shall pay the Contractor the amounts determined as
follows, but without duplication of any amounts agreed
upon under paragraph (f) of this clause:

(1) For contract work performed before the
effective date of termination, the total (without duplication
of any items) of--

(i) The cost of this work;

(ii) The cost of settting and paying termination
seitiement proposals under ierminaied subconiracts that
are properly chargeable to the terminated portion of the
contract if not included in subdivision (g)(1)(i) of this

clause; and

(iii) A sum, as profit on subdivision (g)(1)(i) of
this clause, determined by the Contracting Officer under
49.202 of the Federal Acquisition Regulation, in effect on
the date of this contract, to be fair and reasonable;
however, if it appears that the Contractor would have
sustained a loss on the entire contract had it been
completed, the Contracting Officer shall allow no profit
under this subdivision (iii) and shall reduce the settlement
to reflect the indicated rate of loss.

{2) The reasonabie cosis of setilement of the work
terminated, including—-

(i) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termination
senlement proposais and supporting data;

(ii) The termination and settlement of
subcontracts (excluding the amounts of such settlements);
and

(iii) Storage, transportation, and other costs
incurred, reasonably necessary for the preservation,
protection, or disposition of the termination inventory.

Alternate Il (SEP 1996). If the contract is with an
agency of the U.S. Government or with State, local, or
foreign governments or their agencies, and if the
Contracting Officer determines that the requirement to pay
interest on excess partial payments is inappropriate, delete

nnnnnnnnnn 5 () 2) of the hasic slauca
subparagraph (m)(2) of the basic clause.

Alternate 11 (SEP 1996). If the contract is for
construction and with an agency of the U.S. Government
or with State, local, or foreign governments or their
agencies, substitute the following paragraph (g) for
paragraph (g) of the basic clause. Subparagraph (m)2)
may be deleted from the basic clause if the Contracting
Officer determines that the requirement to pay interest on
excess partial payments is inappropriate.

(g) If the Contractor and Contracting Officer fail
to agree on the whole amount to be paid the Contractor
because of the termination of work, the Contracting
Officer shall pay the Contractor the amounts determined as
follows, but without duplication of any amounts agreed
upon under paragraph (f) of this clause:



(1) For contract work performed before the

effective date of termination, the total (without duplication

(b) The Contractor's right to proceed shall not be
terminated nor the Contractor charged with damages under

of any items) of--

(i) The cost of this work;

(ii) The cost of settling and paying termination
settlement proposals under terminated subcontracts that
are properly chargeable to the terminated portion of the
contract if not included in subdivision (g)(1)(i) of this
clause; and

(iii) A sum, as profit on subdivision (g)(1)(i) of
this clause, determined by the Contracting Officer under
49.202 of the Federal Acquisition Regulation, in effect on
the date of this contract, to be fair and reasonable;
however, if it appears that the Contractor would have
sustained a loss on the entire contract had it been
completed, the Contracting Officer shall allow no profit
under this subdivision (iii) and shall reduce the settlement
to reflect the indicated rate of loss.

{2) The reasonable cosis of sett
terminated, including--

(i) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termination
settlement proposals and supporting
data;

(ii) The termination and settlement of
subcontracts (excluding the amounts of such settlements);
and

(iii) Storage, transportation, and other costs
incurred, reasonably necessary for the preservation,
protection, or disposition of the termination
inventory.

52.249-10 Default (Fixed-Price Construction).

(APR 1984)

(a) If the Contractor refuses or fails to prosecute
the work or any separable part, with the diligence that will
insure its completion within the time specified in this
contract including any extension, or fails to complete the
work within this time, the Government may, by written
notice to the Contractor, terminate the right to proceed
with the work (or the separable part of the work) that has
been delayed. In this event, the Government may take over
the work and complete it by contract or otherwise, and
may take possession of and use any materials, appliances,
and plant on the work site necessary for completing the
work. The Contractor and its sureties shall be liable for
any damage to the Government resulting from the
Contractor’s refusal or failure to complete the work within
the specified time, whether or not the Contractor's right to
proceed with the woik is terminated. This Hability includes
any increased costs incurred by the Government in
completing the work.

this clause, if--

(1) The delay in completing the work arises from
unforeseeable causes beyond the control and without the
fault or negligence of the Contractor. Examples of such
causes include (i) acts of God or of the public enemy, (ii)
acts of the Government in ¢ither its sovereign or
contractual capacity, (iii) acts of another Contractor in the
performance of a contract with the Government, (iv) fires,
(v) floods, (vi) epidemics, (vii) quarantine restrictions,
(viii) strikes, (ix) freight embargoes, (x) unusually severe
weather, or (xi) delays of subcontractors or suppliers at
any tier arising from unforeseeable causes beyond the
control and without the fault or negligence of both the
Contractor and the subcontractors or suppliers; and

(2) The Contractor, within 10 days from the
beginning of any delay (unless extended by the

Officar) ifioc tha Officer in

Contracting Officer), notifies the Contracting Officer in
writing of the causes of delay. The Contracting Officer
shall ascertain the facts and the extent of delay. If, in the
judgment of the Contracting Officer, the findings of fact
warrant such action, the time for completing the work shall
be extended. The findings of the Contracting Officer shall
be final and conclusive on the parties, but subject to appeal
under the Disputes clause.

(c) If, after termination of the Contractor’s right to
proceed, it is determined that the Contractor was not in
default, or that the delay was excusable, the rights and
obligations of the parties will be the same as if the
termination had been issued for the convenience of the
Government.

(d) The rights and remedies of the Government in
this clause are in addition to any other rights and remedies
provided by law or under this contract.

(End of clause)

Alternate 1 (APR 1984). If the contract is for
dismantling, demolition, or removal of improvements,
substitute the following paragraph (a) for paragraph (a) of
the basic clause:

(a)(1) If the Contractor refuses or fails to
prosecute the work, or any separable part, with the
diligence that will insure its completion within the time
specified in this contract, including any extension, or fails
to complete the work within this time, the Government
may, by written notice to the Contractor, terminate the
right to proceed with the work or the part of the work that
has been delayed. In this event, the Government may take
over the work and compiete it by contract or otherwise,
and may take possession of and use any materials,
appliances, and plant on the work site necessary for
completing the work.




(2) If title to property is vested in the Contractor
under this contract, it shall revest in the Government
regardless of any other clause of this contract, except for -
property that the Contractor has disposed of by bona fide
sale or removed from the site.

(3) The Contractor and its sureties shall be liable
for any damage to the Government resulting from the
Contractor's refusal or failure to complete the work within
the specified time, whether or not the Contractor’s right to
proceed with the work is terminated. This liability includes
any increased costs incurred by the Government in
completing the work.

Alternate 11 (APR 1984). If the contract is to be
awarded during a period of national emergency,
subparagraph (b)(1) below may be substituted for
subparagraph (b)(1) of the basic clause:

(1) The delay iri completing the work arises from
causes other than normal weather beyond the control and
without the fault or negligence of the Contractor.
Examples of such causes include (i) acts of God or of the
public enemy, (ii) acts of the Government in either its
sovereign or contractual capacity, (iii) acts of another
Contractor in the performance of a contract with the
Government, (iv) fires, (v) floods, (vi) epidemics, (vii)
quarantine restrictions, (viii) strikes, (ix) freight
embargoes, (x) unusually severe weather, or (xi) delays of
subcontractors or suppliers at any tier arising from causes
other than normal weather beyond the control and without
the fault or negligence of both the Contractor and the
subcontractors or suppliers; and

Alternate 111 (APR 1984). If the contract is for
dismantling, demolition, or removal of improvements and
is to be awarded during a period of national emergency,
substitute the following paragraph (a) for paragraph (a) of
the basic clause. The following subparagraph (b)(1) may
Dbe substituted for subparagraph (b)(1) of the basic clause:

(a)(1) If the Contractor refuses or fails to
prosecute the work, or any separable part, with the
diligence that will insure its completion within the time
specified in this contract, including any extension, or fails
to complete the work within this time, the Government
may,by written notice to the Contractor, terminate the right
to proceed with the work or the part of the work that has
been delayed. In this event, the Government may take over
the work and complete it by contract or otherwise, and
may take possession of and use any materials, appliances,
and plant on the work site necessary for completing the
work.

(2) If title to property is vested in the Contractor
under this contract, it shall revest in the Government
regardless of any other clause of this contract, except for
property that the Contractor has disposed of by bona fide
sale or removed from the site.

(3) The Contractor and its sureties shall be liable
for any damage to the Government resulting from the
Contractor's refusal or failure to complete the work within
the specified time, whether or not the Contractor's right to
proceed with the work is terminated. This liability includes
any increased costs incurred by the Government in
completing the work.

(b) The Contractor's right to proceed shall not be
terminated nor the Contractor charged with damages under
this clause, if--

(1) The delay in completing the work arises from
causes other than normal weather beyond the control and
without the fault or negligence of the Contractor.
Examples of such causes include (i) acts of God or of the
public enemy, (i) acts of the Government in either its
sovereign or contractual capacity, (iii) acts of another
Contractor in the performance of a contract with the
Government, (iv) fires, (v) floods, (vi) epidemics, (vii)
quarantine restrictions, (viii) strikes, (ix) freight
embargoes, (x) unusually severe weather, or (xi) delays of
subcontractors or suppliers at any tier arising from causes
other than normal weather beyond the control and without
the fault or negligence of both the Contractor and the
subcontractors or suppliers; and

52.249-14 Excusable Delays.

As prescribed in 49.505(d), insert the following
clause in solicitations and contracts for supplies, services,
construction, and research and development on a fee basis
whenever a cost-reimbursement contract is contemplated.
Also insert the clause in time-and-material contracts,
labor-hour contracts, consolidated facilities contracts, and
facilities acquisition contracts. When used in construction
contracts, substitute the words "completion time" for
"delivery schedule" in the last of the clause.
When used in facilities contracts, substitute the words
"termination of work" for "termination” in the last
sentence of the clause.

EXCUSABLE DELAYS (APR 1984)

(a) Except for defaults of subcontractors at any
tier, the Contractor shall not be in default because of any
failure to perform this contract under its terms if the
failure arises from causes beyond the control and without
the fault or negligence of the Contractor. Examples of
these causes are (1) acts of God or of the public enemy,
(2) acts of the Government in either its sovereign or
contractual capacity, (3) fires, (4) floods, (5) epidemics,
(6) quarantine restrictions, (7) strikes, (8) freight
embargoes, and (9) unusually severe weather. In each
instance, the failure to perform must be beyond the
control and without the fault or negligence of the




Contractor. "Default" includes failure to make progress in
the work so as to endanger performance.

(b) If the failure to perform is caused by the
failure of a subcontractor at any tier to perform or make
progress, and if the cause of the failure was beyond the
control of both the Contractor and subcontractor, and
without the fault or negligence of either, the Contractor
shall not be deemed to be in default, unless--

(1) The subcontracted supplies or services were
obtainable from other sources;

(2) The Contracting Officer ordered the
Contractor in writing to purchase these supplies or
services from the other source; and

(3) The Contractor failed to comply reasonably
with this order.

(c) Upon request of the Contractor, the
Contracting Officer shall ascertain the facts and extent of
the failure. If the Contracting Officer determines that any
failure to perform resuits from one or more of the causes
above, the delivery schedule shail be revised, subject to the
rights of the Government under the termination clause of
this contract.

(End of clause)



Appendix 3 - AJA A201

AIA - A201 General Conditions - Selected Clauses

This Appendix contains selected clauses from the Standard General Conditions of the C ion Contract (1997 Edition) prepared by
the American Institute of Architects.! The clauses included here are: ’

Article 4 - Administration of the Contract
4.3 Claims and Disputes

4.4 Resolution of Claims and Disputes
45 Mediation

4.6 Arbitration

Article 7 - Changes in the Work

7.1 General

7.2 Change Orders

7.3 Construction Change Directives
7.4 Minor Changes in the Work

Article 8 - Time

8.1 Definitions

8.2 Progress and Completion

8.3 Delays and Extensions of Time

Article 14 Termination or Suspension of the Contract

14.1 Termination by the Contractor

142 Termination by the Owner far Cause

14.3 Suspension by the Owner for Convenience \)
14.4 Termination by the Owner for Convemen

ARTICLE4 ADMINISTRATION

43 CLAIMS AND DIS]
4.3.1 Definition. A Claim is sertion by one of the parties seeking, as a matter of right, adjustment or
interpretation of Contract terms, payment , extension of time or other relief with respect to the terms of the Contract. The term
*Claim" also includes other disputes and malters in question between the Owner and Contractor arising out of or relating to the Contract.
Claims must be made by written notice. The responsibility to substantiate Claims shall rest with the party making the Claim.

4.3.2

such Claim or

Time Limits on Claims. Claims by either party must be made within 21 days after occurrence of the event giving rise to

e

in 21 dave after the clai firet r—pnnm-nae the

be initiated by written notice to the Architect and the other party.

giving rise to the Claim, whichever is later. Clai

433 Continuing Contract Performance. Pending final resolution of a Claim except as otherwise agreed in writing or as
provided in Subparagraph 9.7.1 and Article 14, the Contractor shall proceed diligently with performance of the Contract and the Owner
shall inue to make p in d with the Contract Documents.

4.3.4 Claims for C led or Unk Conditi if conditions are encountered at the site which are (1) subsurface or

otherwise concealed physical conditions which differ materially from those indicated in the Contract Documents or (2) unknown
phystcal conditions of an unusual nature, which differ ma!enally from those ordinarily found to exist and generally recognized as

h in ities of the ch p d for in the Contract Documents, then notice by the observing party shall be
given to the other party promptly before conditions are disturbed and in no event later than 21 days after first observance of the
conditions. The Architect will promptly investigate such conditions and, if they differ materially and cause an increase or decrease in
the Contractor's cost of, or time required for, performance of any part of the Work, will d itable adj in the
Contract Sum or Contract Time, or both. If the Architect determines that the conditions at th nllv different from
those indicated in the Contract Documents and that no change in the terms of the Contract is Justlﬁcd the Architect shall 50 notify the
Qwner and Contractor in wrmng. stating the reasons. Claims by either pany in opposmon to such determination must be made within
21 days after the Architect has given notice of the decision. If the condi d are materially different, the Contract Sum and
Contract Time shall be equitably adjusted, but if the Owner and Contractor cannot agree on an adjustment in the Contract Sum or
Contract Time, the adjustment shall be referred to the Architect for initial determination, subject to further proceedmgs pursuant 1o
Paragraph 4.4.

43.5 Claims for Additional Cost. If the Contractor wishes to make Claim for an increase in the Contract Sum, written notice
as provided herein shali be given before proceeding to execute the Work. Prior notice is not required for Claims relating to an
emergency endangering life or property arising under Paragraph 10.6.

! Reprinted with permission, American Institute of Archi Washi DC.



4.3.6 If the Contractor believes additional cost is invoived for reasons including but not limited to (1) a written interpretation
from the Architect, (2) an order by the Owner to stop the Work where the Contractor was not at fault, (3) a written order for a minor
change in the Work issued by the Architect, (4) failure of payment by the Owner, (5) termination of the Contract by the Owner, (6)
Owner's suspension or (7) other reasonable grounds, Claim shall be filed in accordance with this Paragraph 4.3.

43.7 CLAIMS FOR ADDITIONAL TIME

4371 If the Contractor wishes ta make Claim for an increase in the Contract Time. written notice as provided herein shaft be
given. The Contractor's Claim shall include an estimate of cost and of probable effect of delay on progress of the Work. In the case of a
continuing delay only one Claim is necessary.

43.7.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented by data
substantiating that weather conditions were abnormal for the period of time and could not have been reasonably anticipated, and that
weather conditions had an adverse effect on the scheduled construction.

4.3.8 Injury or Damage to Person or Property. If either party to the Contract suffers injury or damage to person or property
because of an act or omission of the other party, or of others for whose acts such party is legally responsible, written notice of such
injury or damage, whether or not insured, shall be given to the other party within a ble time not ding 21 days after first
discovery. The notice shall provide sufficient detail to enable the other party to investigate the matter.

4.3.9 If unit prices are stated in the Contract Documents or subsequently agreed upon, and if a proposed Change Order or
Construction Change Directive so that application of such unit prices to quantities of Work psoposed will cause substantial inequity to
the Owner or Contractor, the applicable unit prices shall be equitably adjusted.

4.3.10 Claims for Consequential Damages. The Contractor and Owner wai
damages arising out of or relating to this Contract. This mutual waiver includes:

each other for consequential

1 damages incurred by the Owner for rental expenses, for loss use, income) financing, business
and reputation, and for loss of management or employee producsiy¥y or of ices of such persons;
and N
2 damages incurred by the Contractor for prmcxpal offyceéxpen inclb@g/the compensation of personnel stationed there,

for losses of fi and fit except anticipated profit arising directly from the

P

Work.

This mutual waiver is applicable, without limitation, to all conse) es due to either party's termination in accordance with
Article 14. Nothing contained in this Subparagraph 4.3 prectude an award of liquidated direct damages, when

pplicable, in d with the regq
4.4 RESOLUTION OF CLAIMS Al
4.4.1 Decision of Architect. Claims, in ging an error or omission by the Architect but excluding those arising
under Paragraphs 10.3 through 10.5, sh; ti the Architect for decision. An initial decision by the Architect shall be
required as a condition precedent to , arbithalon or litigation of all Claims between the Contractor and Owner arising prior to
the date final payment is due, uniess after the Claim has been referred to the Architect with no decision having been
rendered by the Architect. The Archil ide disputes between the Contractor and persons or entities other than the Owner.
442 The Architect will review Chaim® and within 10 days of the receipt of the Ciaim take one or more of the following

actions: (1) request additional supporting data from the claimant or a resporise with supporting data from the other party, (2) reject the
Claim in whole or in part, (3) approve the Claim, (4) suggest a compromise, or (5) advise the parties that the Architect is unable to
resolve the Claim if the Architect lacks sufficient information to evaluate the merits of the Ciaim or if the Architect concludes that, in
the Architect's sole discretion, it would be inappropriate for the Architect to resolved the Claim.

443 In evaluating Claims, the Architect may, but shall not be obligated to, consuit with or seek information from either party
or from persons with special knowledge or expertise who may assist the Architect in rendering a decision. The Architect may request -
the Owner authorize retention of such persons at the Owner's expense.

4.4.4 If the Architect req| a party to provide a resp to a Claim or to furnish additional supporting data, such party shall
respond, within ten days after receipt of such request, and shall cither provide a response on the requested supporting data, advise the
Architect when the response or supporting data will be fumished or advise the Architect that no supporting data will be furnished. Upon
receipt of the response or supporting data, if any, the Architect will either reject or approve the Claim in whole or in pant.

4.4.5 The Architect will approve or reject Claims by written decision, which shall state the reasons therefor and which shall
notify the parties of any change in the Contract Sum or Contract Time or both. The approval or rejection of 2 Claim by the Architect
shall be final and binding on the parties but subject to mediation and arbitration.

4.4.6 When a written decision of the Architect states that (1) the decision is final but subject to mediation and arbitration and
(2) a demand for arbitration of a Claim cavered by such decision must be made within 30 days after the date on which the party making
the demand receives the final written decision, then failure to demand arbitration within said 30 days' pericd shall result in the
Architect's decision becoming final and binding upon the Owner and Contractor. If the Architect renders a decision after arbitration

dings have been i d, such decision may be entered as evidence, but shall not de art di

p gs unless the
decxslon is acceptable to all parties concerned.

P ar

4.4.7 Upon receipt of a Claim against the Contractor or at any time thereafter, the Architect or the Owner may, but is not
obligated to, notify the surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Contractar’s



default, the Architect or the Owner may, but is not obligated to, notify the surety and request the surety's assistance in resolving the
controversy.

4.4.8 If a Claim relates to or is the subject of a mechanic's lien, the party asserting such Claim may proceed in accordance with
applicable law to comply with the lien notice or filing deadlines prior to resolution of the Claim by the Architect, by mediation or by
arbitration.

4.5 MEDIATION
4.5.5 Any Claim arising out of or related to the Contract, except Claims relating to aesthetic effect and except those waived as
provided for in Subparagraphs 4.1.10, 9.10.4 and 9.10.5 shall, after initial decision by the Architect or 30 days after submission of the

Claim to the Architect, be subject to mediation as a condition precedent to arbitration or the institution of legal or equitable proceedings
by either party.

4.5.6 The parties shall endeavor to resolve their Claims by mediation which, unless the parties mutually agree otherwise, shalf
be in accordance with the Construction Industry Mediation Rules of the American Arbitration Association currently in effect. Request
for mediation shall be filed in writing with the other party to the Contract and with the American Arbitration Association. The request
may be made concurrently with the filing of a d d for arbitration or legal or equitabl dings, which shall be stayed pending
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the parties or court order.

4.5.7 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place where the
Project is located, unless another location is mutually agreed upon. Agreements reached in iation shall be enforceable as settlement
agreements in any court having jurisdiction thereof.
46 ARBITRATION ”
4.6.5 Any Claim arising out of or related to the Contract, except Claims relatin
provided for in Subparagraphs 4.5.10, 9.10.4 and 9.10.5, shall, after decision,

ffect and except those waived ag
‘days after submission of the Claim

to the Architect, be subject to arbitration. Prior to arbitration, the parties shal p by mediation in d
with the provisions of Paragraph 4.5.
4.6.6 Claims not resolved by mediation shall be decideg b ¢n which, unless the parties mutually agree otherwise,
shall be in accordance with the Construction Industry Arbitratid el ffie American Arbitration Association currently in effect. The
demand for arbitration shall be filed in writing with the other pa e BoMtgact and with the American Arbitration Association, and a
copy shall be filed with the Architect.

" 4.6.7 A demand for arbitration shall be made wil imits specified in Subparagraphs 4.4.6 and 4.6.1 as applicable,
and in other cases within a reasonable time after§hg Caim hadaXsen, and in no event shall it be made after the date when institution of
legal or equitable proceedings based on such Clai B d by the applicable statute of limitations as determined pursuant to

Paragraph 13.7.

4.6.8 Limitation on Cons:
consolidation or joinder or in any oth:
containing specific reference to the Agrel
be joined. No arbitration shall include, by idation or joinder or in any other manner, parties other than the Owner, Contractor, a
separate contractor as described in Article 6 and other persons sut ially involved in a question of fact or law whose
presence is required if’ complete relief is to be accorded in arbitration. No person or entity other than the Owner, Contractor or a
separate contractoras described in Article 6 shall be included as an original third party or additional third party to an arbitration whose
interest or responsibility is insub ial. Consent to arbitration involving an additional person or entity shall not constitute consent to
arbitration of a Claim not described therein or with a person or entity not named or described therein. The foregoing agreement to
arbitrate and other agreements to arbitrate with an additional person or entity duly consented to by parties to the Agreement shall be
specifically enforceable under applicable law in any court having jurisdiction thereof.

4.6.9 Claims and Timely Assertion of Claims. The party filing a notice of demand for arbitration must assert in the demand
all Claims then known to that party on which arbitration is permitted to be demanded.

4.6.10 Judgment on Final Award. The award rendered by the arbitrator or arbitrators shall be final, and judgement may be
entered upon it in accordance with applicable law in any court having jurisdiction thereof.

ARTICLE7 CHANGES IN THE WORK

7.1 GENERAL

7.11 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the Contract, by
Change Order, Construction Change Directive or order for a minor change in the Work, subject to the limitations stated in this Articie 7
and elsewhere in the Contract Documents.

712 A Change Order shall be based upon agreement among the Owner, Contractor and Architect; a Construction Change
Directive requires agreement by the Owner and Architect and may or may not be agreed to by the Contractor; an order for a minor
change in the Work may be issued by the Architect alone.

7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents, and the Contractor shall
proceed promptly, unless otherwise provided in the Change Order, Construction Change Directive or order for a minor change in the
Work.



7.2 CHANGE ORDERS

7.21 A Change Order is a written instrument prepared by the Architect and signed by the Owner, Contractor and Architect,
stating their agreement upon all of the following:
A a change in the Work;
2 the amount of the adjustment in the Contract Sum; and
3 the extent of the adjustment in the Contract Time.
7.22 Methods used in d ining adj to the Contract Sum may include those listed in Subparagraph.
7.3 CONSTRUCTION CHANGE DIRECTIVES
1.3.1 A Construction Change Directive is a written order prepared by the Architect and signed by the Owner and Architect,

directing a change in the Work prior to agreement on adjustment, if any, in the Contract Sum or Contract Time, or both. The Owner
may by Construction Change Directive, without invalidating the Contract, order changes in the Work within the general scope of the

Contract isting of additi deletions or other revisions, the Contract Sum and Contract Time being adjusted accordingly.
732 A Construction Change Directive shall be used in the absence of total agreement on the terms of a Change Order.
133 If the Construction Change Directive provides for an adj to the Contract Sum, the adjustment shall be based on
one of the following methods:

.1 mutual acceptance of a lump sum property itemized and supported by sufficient substantiating data to permit

2 unit prices stated in the Contract Documents or subsequently agreed upon,

le fixed or percentage fee; or

4 as provided in Subparagraph 7.3.6.
7.3.4 Upon receipt of a Construction Change Directive, the Contra: ed with the change in the Work

involved and advise the Architect of the Contractor’s agreement or disagreemend 3 [ if any, provided in the Construction

735 A Construction Change Directive signed by the Cntiaglag ji€ates the greement of the Contractor therewith, including
adjustment in Contract Sum and Contract Time or the method g them. Such agreement shall be effective immediately and
shall be recorded as a Change Order.

7.3.6 1f the Contractor does not rspond prom|
anu me aajusunenl snau nc OCICITI'""W ny lnc r\l“anu Ull LB
Work attributable to the change, including, in ca R

In such case, and also under Clause 7.3.3. 3 the

Lbiyreasonable expenditures and savings of those performing the
e Contract Sum, a reasonable allowance for overhead and profit.

T
: ;} and present, in such form as the Architect may prescribe, an

her with 2 Unless otherwise provided in the Contract Documents, costs for the
purposes of this Subparagraph 73. 6 s i e following:
1 costs of labor, includiggsocj ¢\ Pld age and unemployment insurance, fringe benefits required by agreement or
custom, and workers'
2 costs of materials, supp ding cost of portation, whether incorporated of consumed;
3 rental costs of machinery an pmcnl, exclusive of hand tools, whether rented from the Contractor or
others;
4 costs of premiums for all bonds. and insurance, permit fees, and sales, use or similar taxes related to the Work; and
5 additional costs of supervision and field office personnel directly attributable to the change.
7.3.7 The amount of credit to be allowed by the Contractor to the Owner for a deletion or change which results in a net

decrease in the Contract Sum shall be actual net cost as confirmed by the Architect. When both additions and credits covering related
Work or substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net increase, if
any, with respect to that change.

738 Pending final determination of costa Construction Change Directive to the Owner, amounts not in dispute may be

luded in Appli for Payment d by a Change Order indicating the parties' agreement with part or all of such costs.
For any portion of such cost that remains in dispute, the Architect will make an interim determination for purposes of monthly
certification for payment for those costs. That determination of cost shall adjust the Contract Sum on the same basis as a Change Order,
subject to the right of either party to disagree and assert a claim in accordance with Article 4.

1.3.9 When the Owner and Contractor agree with the determination made by the Architect concerning the adjustments in the
Contract Sum and Contract Tnme‘ or otherwise reach ag; upon the adj such agr shall be effective immediately
and shall be ded by prep and ion of an appropriate Change Order.

74 MINOR CHANGES IN THE WORK

7.4.1 The Architect will have authority to order minor changes in the Work not involving adjustment in the Contract Sum or

extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such changes shall be effected by
written order and shall be binding on the Owner and Contractor. The Contractor shall carry out such written orders promptly.

ARTICLES TIME
8.1 DEFINITIONS

8.1.1 Unless olhenmse provided, Contract Time is the period of time, i
D for Sub | Completion of the Work.

Ind

g authorized adj allotted in the Contract




8.1.2 The date of commencement of the Work is the date established in the Agreement.

8.1.3 The date of Substantial Completion is the date certified by the Architect in accordance with Paragraph 9.8.

8.1.4 The term "day" as used in the Contract D shaii mean caiendar day uniess oiherwise specificaily defined.
8.2 PROGRESS AND COMPLETION

8.2.1 Time limits stated in the Contract Documents are of the essence of the Contract. By executing the Agreement the

Contractor confirms that the Contract Time is a reasonable period for performing the Work

8.2.2 The C shall not knowingly, except by agreement or instruction of the Owner in writing, prematurely commence
operations on the site or efsewhere prior to the effective date of insurance required by Article 11 to be furnished by the Contractor and
Owner. The date of commencement of the Work shall not be changed by the effective date of such insurance. Unless the date of
commencement is established by the Contract Documenis or a notice to proceed given by the Owner, the Contractor shall notify the
Owner in writing not less than five days or other agreed period before commencing the Work to permit the timely filing of mortgages,
mechanic’s liens and other security interests.

823 The Contractor shall p d expeditiously with adequate forces and shall achieve Substantial Completion within the
Contract Time.

33 DELAYS AND EXTENSIONS OF TIME

8.3.1 If the Contractor is delayed at any time in the commencement or progress of the Work by an act or neglect of the Owner
or Architect, or of an employee of either, or of a separate contractor employed by the O r by changes ordered in the Work, or by
labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes ontractor’s control, or by delay
authorized by the Owner pending mediation and arbitration, or by other causes whichf t defermines may justify delay, then
the Contract Time shall be extended by Change Order for such reasonable time as the A t may/determine.

833 This Paragraph 8.3 does not preclude recovery of d:
Contract Documents.

ARTICLE 14 TERMINATION OR SUSP!
14.1 TERMINATION BY THE CONTRA
14.1.1 The Contractor may terminate the Contra
C or or a Sub actor, Sub-sub i
under direct or indirect contract with the Contra
1 issuance of an order of a ority having jurisdiction which requires all Work to be
stopped;
2 an act of government, n of national emergency which requires all Work to be stopped;
3 because the Architect ertificate for Payment and has not notified the Contractor of the
reason for withholding certifjcati provided in Subp ph9.4.1, orb the Owner has not made payment on a
Certificate for Payment wi time stated in the Contract Documents; or
4 the Owner has failed to finish to the Contractor promptly, upon the C r's request, bie evidence as required
by Subparagraph 2.2.1.
14.1.2 The Contractor may terminate the Contract if, through no act or fault of the Contractor or a Subcontractor,
Sub-subcontractor or their agents or employees or any other persons or entities performing portions of the Work under direct or indirect
contract with the C repeated suspensi delays or interruptions of the entire Work by the Owner as described in Paragraph

14.3 constitute in the aggregate more than 100 percent of the total number of days scheduled for completion, or 120 days in any 365-day
period, whichever is less.

14.1.3 If one of the reasons described in Subparagraph 14.1.1 or 14.1.2 exists, the Contractor may, upon seven additional days'
written notice to the Owner and Architect, terminate the Contract and recover from the Owner payment for Work executed and for
proven loss with respect to materials, equipment, tools, and ion equip and machinery, including ble averhead,
profit and damages.

14.1.4 If the Work is stopped for a period of 60 days through no act or fault of the Contractor or a Subcontractor or their agents
or employees or any other persons performing portions of the Work under with the C b the Owner has
persistently failed to fulfill the Owner's obligations under the Contract Documents with respect to matters important to the progress of
the Work, the Contractor may, upon seven additional davs' written notice to the Owner and the Architect, terminate the Contract and
recover from the Owner as provided in Subparagraph 14.1.3.

14.2 TERMINATION BY THE OWNER FOR CAUSE
14.2.1 The Owner may terminate the Contract if the Contractor:
1 persistently or repeatedly refuses or fails to supply enough property skilled workers or proper materials;
2 fails to make payment to Subcontractors for materials or labor in d with the respective ag|
b the C and the Sub actors;
3 istently disregards laws, ordi or rules, regulations or orders of a public authority, having jurisdiction; or

4 otherwise is guilty of substantial breach of a provision of the Contract Documents.



14.2.2 When any of the above reasons exist, the Owner, upon certification by the Architect that sufficient cause exists to justify
such action, may without prejudice to any other rights or remedies of the Owner and after giving the Contractor and the contractor's

surety, if any, seven days' written notice, terminate employ of the C and may, subject to any rights of the surety:
B take possession of the site and of all materials, equip tools, and quip and machinery thereon
owned by the Contractor;
2 accept assi of sub act: to Paragraph 5.4; and
3 finish the Work by whatever reasonable method the owner may deem expedient. Upon request of the Contractor, the

Owner shall furnish to the Contractor a detailed accounting of the costs incurred by the Owner in finishing the Work.

14.2.3 When the Owner terminates the Contract for one of the reasons stated in Subparagraph 14.2.1, the Contractor shall not be
entitled to receive further payment until the Work is finished.

1424 If the unpaid balance of the Contract Sum ds costs of finishing the Work, including p ion for the Architect's
services and expenses made necessary thereby, and other damages incurred by the Owner and not expressly waived, such excess shall be
paid to the Contractor. If such costs and damages exceed the unpaid balance, the Contractor shall pay the difference to the Owner. The
amount to be paid to the Contractor or Owner, as the case may be, shall be certified by the Architect, upon application, and this
obligation for payment shall survive termination of the Contract.

143 SUSPENSION BY THE OWNER FOR CONVENIENCE
14.3.1 The Owner may, without cause, order the Contractor in writing to suspend, delay or interrupt the Work in whole or in
part for such period of time as the Owner may determine.

14.3.2 The Contract Sum and Contract Time shall be adjusted for increases in
or interruption as described in Subparagraph 14.3.1. Adjustment of the Contract Sum
to the extent:
.1 that perfonnance is, was or would have been so suspended, de@ or inte! another cause for
which the Contractor is responsible; or
2 that an equitable adjustment is made or denied under ang

144 TERMINATION BY THE OWNER FOR CON

14.4.1 f ner's convenience and without cause.

14.4.2 jon for the Owner's convenience, the Contractor shail;
.1
2 ‘protection and preservation of the Work; and
3 [fective date of termination stated in the notice, terminate alt

into no further subcontracts, and purchase orders.
14.4.3 In case of such terminati the s cofiVenience, the Contractor shall be entitled to receive payment for Work

executed, and costs incurred by reasop’pf’suth termiha\jon, along with reasonable overhead and profit on the Work not executed.



Appendix 4 - EJCDC 1910-8

Appendix 4 - EJCDC 1910-8 General Conditions - Selected Clauses

This Appendix contains selected clauses from the Standard General Conditions of the Construction
Contract (1996 Edition) prepared by Engineers Joint Contract Documents Committee.” The clauses
included here are:

Article 4 - Availability of Lands; Subsurface and Physical Conditions; Reference Points

Article 10 - Changes in the Work, Claims

Article 11 - Cost Of The Work; Cash Allowances; Unit Price Work

Article 12 - Change Of Contract Price; Change Of Contract Times

Article 15 - Suspension Of Work And Termination

Article 16 - Dispute Resolution

Article 17 - Miscellaneous

ARTICLE 4 - AVAILABILITY OF LANDS; SUBSURFACE
AND PHYSICAL CONDITIONS; REFERENCE POINTS

4.01 Availability of Lands

A. OWNER shall furnish the Site. OWNER shall notify
CONTRACTOR of any encumbrances or restrictions not of
general application but specifically related to use of the Site with
which CONTRACTOR must comply in performing the Work.
OWNER will obtain in a timely manner and pay for easements
for permanent structures or permanent changes in existin
facilities. If CONTRACTOR and OWNER are unable to agree on
entitlement to or on the amount or extent, if any,
adjustment in the Contract Price or Contract Times, or’
result of any delay in OWNER's furnishing the
CONTRACTOR may make a Claim therefor i
paragraph 10,05,

B. Upon reasonable written
furnish CONTRACTOR with a curregt £
title and legal description of the lands \ype
be performed and OWNER's interest the
giving notice of or filing a mechanic's or cokgirug

dn lien against
such lands in d with appli i

ble Laws and Regul.

C. CONTRACTOR shall provide for all additional lands
and access thereto that may be required for temporary
construction facilities or storage of materials and equipment.

tions at or contiguous to the Site that
has used in preparing the Contract

. o

2 those drawings of physi in or
relating to existing surface or subsurface structures at or
contiguous to the Site (except Underground Facilities) that
ENGINEER has used in preparing the Contract
Documents.

B. Limited Reliance by CONTRACTOR on Technical
Data Authorized: CONTRACTOR may rely upon the general
y of the "technical data" ined in such reports and
drawings, but such reports and drawings are not Contract
D Such “technical data' is identified in the
Supplementary Conditions. Except for such reliance on such
"technical data,” CONTRACTOR may not rely upon or make
any Claim against OWNER, ENGINEER, or any of
ENGINEER's Consuitants with respect to:

1. The completeness of such reports and
drawings for CONTRACTOR's purposes, inciuding, but

s and
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not limited to, any aspects of the means, methods,

hniq ) and proced of construction to
be employed by CONTRACTOR, and safety precautions
and programs incident thereto; or

2 Other data, interpretations, opinions, and
information contained in such reports or shown or
indicated in such drawings; or

3. Any CONTRACTOR interpretation of or
conclusion drawn from any "technical data” or any such
other data, interp i ini or inft i

4.03 Differing Subsurface or Physical Conditions

A. Notice.- If CONTRACTOR believes that any
subsurface or ph 1 dition at or i to the Site that
is uncovered or revealed either:

1. Is of such a nature as to establish that any
"technical data® on which CONTRACTOR is entitled to
rety as provided in paragraph 4.02 is materially inaccurate;
or

2. Is of such a nature as to require a c] in
the Contract Documents; or

3. Differs materially from t wh
indicated in the Contract Documents; or a% N

V/
4. Is of an unusual nagte; diffe aterially
from conditions ordinarily epqounts d\ggnerally

recognized as inherent in work'
for in the Contract Documents; CTOR
shall, promptly after becoming awa f and before
further disturbing the subsurface or physical conditions or
performing any Work in connection therewith (except in
an emergency as required by paragraph 6.16.A), notify
OWNER and ENGINEER in writing about such condition.
CONTRACTOR shall not further disturb such condition or
perform any Work in connection therewith (except as
aforesaid) until receipt of written order to do so.

r provided

B. ENGINEER's Review: Afier receipt of writien
notice as required by paragraph 4.03 A, ENGINEER will
promptly review t he pertinent condition, determine the
necessity of OWNER's obtaining additional exploration
or tests with respect thereto, and advise OWNER in
writing (with a copy to CONTRACTOR) of ENGINEER's
findings and conclusions.

C. Possible Price and Times Adjustments

1. The Contract Price or the Contract Times, or both,
will be equitably adjusted to the extent that the existence
of such differing subsurface or physical condition causes
an increase or decrease in CONTRACTOR's cost of, or

time required for, performance of the Work; subject,
however, to the following:

a. such condition must meet any one or more of
the categories described in paragraph 4.03.A; and

b.  with respect to Work that is paid for on a Unit
Price Basis, any adjustment in Contract Price will be
subject to the provisions of paragraphs 9.08 and 11.03.

2. CONTRACTOR shall not be entitled to any

adjustment in.the Contract Price or Contract Times if:
}%1 CTOR knew of the existence of such

cond s @ time CONTRACTOR made a fmal
commil in respect of Contract Price and

e submission of a Bid or becoming
tiated contract; or
of such condition could bl
h discovered or revealed as a result of any
ion, i igation 1 test, or study of
the Site and contiguous areas required by the Bidding
Regquirements or Contract Documents to be conducted by
or for CONTRACTOR prior to CONTRACTOR's making
such commitment; or

¢. CONTRACTOR failed to give the written notice
th

he time and as required by paragraph 4.03.A,

within
pvathin) recuiredibyinaracrant

3. If OWNER and CONTRACTOR are unable to
agree on entitlement to or on the amount or extent, if any,
of any adjustment in the Contract Price or Contract Times,
or both, a Claim may be made therefor as provided in
paragraph 10.05. However, OWNER, ENGINEER, and
ENGINEER's Consultants shall not be liabie to
CONTRACTOR for any claims, costs, losses, or damages
(including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution
costs) sustained by CONTRACTOR on or in connection
with any other project or anticipated project.

4.04 Underground Faciliries

A. Shown or Indicated: The information and data shown
or indicated in the Contract Documents with respect to existing
Underground Facilities at or contiguous to the Site is based on
information and data furnished to OWNER or ENGINEER by
the owners of such Underground Facilities, including OWNER,
or by others. Unless it is otherwise expressly provided in the
Supplementary Conditions:

1. OWNER and ENGINEER shall not be responsible
for the accuracy or completeness of any such information
or data; and



2. the cost of all of the following will be included in
the Contract Price, and CONTRACTOR shall have full
responsibility for:

a. reviewing and checking all such information and
data,

b. locating all Underground Facilities shown or
indicated in the Contract Documents,

¢. coordination of the Work with the owners of such
Underground Facilities, including OWNER, during
construction, and

d. the safety and protection of all such
Underground Facilities and repairing any damage thereto
resulting from the Work.

B. Not Shown or Indicated

1. If an Underground Facility is uncovered or revealed
at or contiguous to the ‘Site which was not shown or
indicated, or not shown or indicated with reasonabl
accuracy in the Contract Documents, CONTRACTOR!
shall, promptly after becoming aware thereof and before
further disturbing conditions affected th
performing any Work in connection therewith (ex:
an emergency as required by paragraph 6
the owner of such Underground Facility a
notice to that owner and to OWNER and
ENGINEER will promptly ?@w
Facility and determine the eftént, if amy t

JeeTp

change is required in the Cond

CONTRACTOR shall be responsible for the safety and
pratection of such Underground Facility.

2, If ENGINEER concludes that a change in the
Contract Documents is required, a Work Change Directive
or a Change Order will be issued to reflect and document
such q An equitable adj shall be
made in the Contract Price of Contract Times, or both, to
the extent that they are attributable to the existence or
location of any Underground Facility that was not shown
or indicated or not shown or indicated with reasonable
accuracy in the Contract Documents and that
CONTRACTOR did not know of and could not reasonably

judgment are necessary to enable CONTRACTOR to proceed
with the Work. CONTRACTOR shall be responsible for laying
out the Work, shali protect and preserve the established reference
points and property monuments, and shali make no changes or
relocations without the prior written approval of OWNER.
CONTRACTOR shall report to ENGINEER whenever any
reference pamt or property monument is lost or destroyed or
q of Yy in grades or
focati and shall be ible for the 3!

or relocation of such reference points or property monuments by
p ionally qualified p 1

4.06 h Envir I Condition at Site

A Re
Supplementar
rep“and draw?
Con n identifiéd at the bne if any, mat have been

Drayings: Reference is made to the

I B. Limited Reliance by CONTRACTOR on Technical

Authorized: CONTRACTOR may rely upon the general

of the "technical data® d in such reports and
wings, but such reports and drawings are not Contract
D Such "technical data® is identified in the
Supplementary Conditions. Except for such reliance on such
"technical data,* CONTRACTOR may not rely upon or make
any Claim against OWNER, ENGINEER or any of ENGINEER's
Consuitants with respect to:

1. the completeness of such reporis and drawings for
CONTRACTOR's purposes, mcludmg, but not limited to,
any aspects of the means, method
and procedures of construction to be employed by
CONTRACTOR and safety precautions and programs
incident thereto; or

2. other data, interpretati pinions and inf
contained in such reports or shown or indicated in such
drawings; or

3. any CONTRACTOR interpretation of or conclusion
drawn from any “technical data” or any such other data,
interpretations, opinions or information.

C. CONTRACTOR shall not be responsible for any
Hazardous Envi I Conditi d or revealed at the

have been expected to be aware of o to have
If OWNER and CONTRACTOR are unable to agree on
entitlement to or on the amount or extent, if any, of any
such adjustment in Contract Price or Contract Times,
OWNER or CONTRACTOR may make a Claim therefor
as provided in paragraph 10.05.

4.05 Reference Points

hlich

A. OWNER shall provide engineering surveys to
reference points for construction which in ENGINEER's

Site which was not shown or indicated in Drawings or
Specifications or identified in the Contract Documents to be
within the scope of the Work. CONTRACTOR shall be

ible for a | dous Envi I Condition created
wl!h any materials brought to the Site by CONTRACTOR,
Subcontractors, Suppliers, or anyone else for whom
CONTRACTOR is responsible.

D. If CONTRACTOR encounters a Hazardous
Environmental Condition or if CONTRACTOR or anyone for



whom CONTRACTOR is responsible creates a Hazardous
Environmental Condition, CONTRACTOR shall immediately: (i}
secure or otherwise isolate such condition; (ii) stop all Work in
connection with such condition and in any area affected thereby
(except in an emergency as required by paragraph 6.16); and (iii)
notify OWNER and ENGINEER (and promptly thereafter
confirm such notice in writing). OWNER shail promptly consult
with ENGINEER concerning the necessity for OWNER to retain
a qualified expert to evaluate such condition or take corrective
action, if any.

E. CONTRACTOR shall not be required to resume Work
in ion with such ition or in any affected area until
after OWNER has obtained any required permits related thereto
and delivered to CONTRACTOR written notice: (i) specifying
that such condition and any affected area is or has been rendered
safe for the resumption of Work; or (ii) specifying any special
conditions under which such Work may be resumed safely. If
OWNER and CONTRACTOR cannot agree as to entitlement to
or on the amount or extent, if any, of any adjustment in Contract
Price or Contract Times, or both, as a result of such Work
stoppage or such special conditions under which Work is agr
1o be resumed by CONTRACTOR, either party may make a
Claim therefor as provided in paragraph 10.05.

F. If after receipt of such written notice CONTRA!
does not agree to resume such Work based on a r e be!
it is unsafe, or does not agree to resume such Work\u 3
special conditions, then OWNER may ol icpof the'
Work that is in the area affected by s!
from the Work.

Price or Contract Times as a resuit of deleting such portion of the
Work, then either party may make a Claim therefor as provided
in paragraph 10.05. OWNER may have such deleted portion of
the Work performed by OWNER's own forces or others in
accordance with Article 7.

G. To the fullest extent permitted by Laws and

Regulations, OWNER shall indemnify and hold harmless
CONTRACTOR Subsontrastars ENGINEER ENGINEER's

CONTRACTOR, Subcontractors, ENGINEER, ENGINEER's
Consultants and the officers, directors, partners, employees,
agents, other 1 and sub of each and any of

entity from and against the of that individual's or
entity's own negligence.

H. To the fullest extent permitted by Laws and
Regulations, CONTRACTOR shall indemnify and hold harmless
O@ER, ENGINEER, ENGINEER's Consultants, and the
officers, directors, partners, employees, agents, other consultants,
and subcontractors of each and any of them from and against all
claims, costs, losses, and damages (including but not limited to
all fees and charges of engineers, architects, attorneys, and other
professionals and all court or arbitration or other dispute
resolution costs) #xjsing out of or relating to a Hazardous
Environme%hion created by CONTRACTOR or by
anyone for CTOR is responsible. Nathing in
obligate CONTRACTOR to

A. Without invalidating the Agreement and without notice
to any surety, OWNER may, at any time or from time to time,
order additions, deletions, or revisions in the Work by a Written

Y S St S
s, a Change Order, or a Work Change Directive, Upon

receipt of any such document, CONTRACTOR shall promptly
proceed with the Work involved which will be performed under
the applicable conditions of the Contract Documents (except as
otherwise specifically provided).

B. If OWNER and CONTRACTOR are unable to agree
on entitlement to, or on the amount or extent, if any, of an
adjustment in the Contract Price or Contract Times, or both, that
should be ailowed as a result of a Work Change Directive, a
Claim may be made therefor as provided in paragraph 10.05.

10.02  Unauthorized Changes in the Work

A, CONTRACTOR shalt not be entitled to an increase in
the Contract Price or an exte:

respect to any work performed that is not required by the
Contract Documents as amended, modified , or supplemented as

ion of the Contract Times with

them from and against all claims, costs, losses, and d:

provided in h 3.04, except in the case of an emergency
h 6.16 or in the case of uncovering Work

(including but not limited to all fees and charges of
architects, attorneys, and other professionals and all court or
arbitration or other dlspute resolution costs) ansmg out of or
relating to a Hazardous Env i Condil provided that
such Hazardous Environmental Condition: (i) was not shown or
indicated in the Drawings or Specifications or identified in the
Contract Documents to be included within the scope of the Work,
and (ii) was not created by CONTRACTOR or by anyone for
whom CONTRACTOR is responsible. Nothing in this paragraph
4.06.E shall obligate OWNER to indemnify any individual or

as provided in
as provided in paragraph 13.04.B:

10.03  Execution of Change Orders

A. OWNER and CONTRACTOR shall execute
appropriate Change Orders recommended by ENGINEER (or
Written Amendments) covering:

1. changes in the Work which are: (i) ordered by
OWNER pursuant to paragraph 10.01.A, (ii) required



because of acceptance o f defective Work under
paragraph 13.08.A or OWNER's ¢ orrection of
defective Work under paragraph 13.09, or (iii)
agreed to by the parties;

2. changes in the Contract Price or Contract Times
are agreed to by the parties, including any
undisputed sum or amount of time for Work actually
performed in accordance with a Work Change Directive;
and

3. changes in the Contract Price or Contract Times
which embody the substance of any written decision
rendered by ENGINEER pursuant to paragraph 10.05;
provided that, in lieu of executing any such Change Order,
an appeal may be taken from any such decision in

d: with the p: of the Contract Documents
and applicable Laws and Reguiations, but during any such
appeal, CONTRACTOR shall carry on the Work and
adhere to the progress schedule as provided in pamgmph
6.18A.

10.04  Notification to Surety

A TP i CFany cboooo sffacting the sanaral O n\n\\

A. If notice of any change affecting the general
the Work or the provisions of the Contract Docu
(including, but not limited to, Contract Price or |m

is required by the provisions of any Bond to be giverto S
()

responsibility. The amount of each
adjusted to reflect the effect of any su

S
g 2

10.05  Claims and Disputes

A. Notice: Written notice stating the general nature of
each Claim, dispute, or other matter shall be delivered by the
claimant to ENGINEER and the other party to the Contract
promptly (but in no event later than 30 days) after the start of the
event gi or extent of the
Claim, dispute, or other mmer with supporting data shall be
delivered to the ENGINEER and the other patty to the Contract
within 60 days after the start of such event (unless ENGINEER
allows additionai time for to submit i or more
accurate data in support of such Claim, dispute, or other matter).
A Claim for an adjustment in Contract Price shall be prepared in
accordance with the provisions of 1 h 12.0LB. A Claim for
an adjustment in Contract Time shall be prepared in accordance
with the provisions of paragraph 12.02.B. Each Claim shall be

ied by clai 's written that the adj
claimed is the entire adjustment to which the claimani believes it
is entitled as a result of said event. The opposing party shall
submit any response to ENGINEER and the claimant within 30
days after receipt of the claimant's last submittal (unless
ENGINEER allows additional time).

B. ENGINEER's Decision: ENGINEER will render a
formal decision in writing within 30 days after receipt of the last
bmittal of the clai bmittal of the opp
party, if any. ENGINEER's written decision on such Clanm
dispute, or other matter will be final and binding upon OWNER
and CONTRACTOR unless:

or the last

1. an appeal from ENGINEER's decision is taken
within the time limits and in accordance with the dispute
resolution nrocedures set forth in Article 16; or

resglution procecures set forth

2. if, uch dispute resolution procedures have been
set fe in A)@e 16, a written notice of intention to
's written decision is delivered by

CTOR to the other and to

o 30 days aﬁer the date of such decision,
i kv the

a Sorma

T

i "
. forny PP

m of competen( Junsdlcnon within 60 days

fter te of such declsnon or within 60 days after

is later (unless
otherwnse agreed in writing by OWNER and
CONTRACTOR), to exercise such rights or remedies as
the appealing party may have with respect to such Claim,
dispute, or othe! ccordance with applicable

Laws and Regulations.

C. If ENGINEER does not render a formal decision in
writing within the time stated in p ph 10.05.B, a d
denying the Claim in its entirety shali be deemed to have been
issued 31 days after receipt of the last submittal of the claimant

F R R R R

D. No Claim for an adjustment in Contract Price or
Contract Times (or Milestones) will be valid if not submitted in
d: with this h 10.05.

ARTICLE 11 - COST OF THE WORK; CASH

11.01  Cost of the Work

A. Costs Inciuded: The term Cost of the Work m

the sum of all costs necessarily incurred and paid by
CONTRACTOR in the proper performance of the Work.
When the value of any Work covered by a Change Order
or when a Claim for an adjustment in Contract Price is
determined on the basis of Cost of the Work, the costs to
be reimbursed to CONTRACTOR will be only those
addiiional or i
change in the Work or because of the event giving rise to
the Claim. Except as otherwise may be agreed to in
writing by OWNER, such costs shall be in amounts no
higher than those prevailing in the locality of the Project,
shall include only the following items, and shall not
include any of the costs itemized in paragraph 11.0L.B.

i aosts T

costs required because of the




1. Payroll costs for employees in the direct employ of
CONTRACTOR in the performance of the Work under

hedules of job classifications agreed upon by OWNER
and CONTRACTOR. Such employees shall include
ithout limitation superintend foremen, and other

personnel employed full time at the Site. Payroll costs for
employees not employed full time on the Work shall be
apportioned on the basis of their time spent on the Work.
Payroll costs shall include, but not be limited to, salaries
and wages plus the cost of fringe benefits, which shall
include social security contributions, unemployment,
excise, and payroll taxes, workers' compensation, health
and retirement benefits, bonuses, sick Jeave, vacation and
holiday pay applicable thereto. The expenses of
pesforming Work outside of reguiar working hours, on
Saturday, Sunday, or legal holidays, shall be inciuded in
the above to the extent authorized by OWNER.

2. Cost of all materials and equipment furnished and
incorporated in the Work, including costs of portation
and storage thereof, and Suppliers' field services require
in connection therewith. All cash discounts shall accrue to
CONTRACTOR unless OWNER deposits fu
CONTRACTOR with which to make payments, 1
case the cash discounts shall accrue to O
discounts, rebates and refunds and retur:
surplus materials and equipment shall accru
and CONTRACTOR shall make isions
may be obtained. -

3. Payments made b kC/R }%)R to

Subcontractors for Work performed by S ntractors. If
required by OWNER, CONTRA' shall obtain
competitive bids from subcontractors acceptable to
OWNER and CONTRACTOR and shall deliver such bids
to OWNER, who will then determine, with the advice of
ENGINEER, which bids, if any, will be acceptable. If any
subcontract provides that the Subcontractor is to be paid
on the basis of Cost of the Work plus a fee, the
Subcontractor's Cost of the Work and fee shall be
determined in the same manner as CONTRACTOR's Cost
of the Work and fee as provided in this paragraph 11.01.

4. Costs of special consultants (including but not
limited to engineers, architects, testing laboratories,
surveyors, attorneys, and accountants) employed for
services specifically related to the Work,

5. Supplemental costs including the following:

a. The proportion of necessary transportation,
travel, and subsistence expenses of CONTRACTOR's
employees incurred in discharge of duties connected with
the Work.

b. Cost, including transportation and maintenance,
of all materials, supplies, equipment, machinery,
appliances, office, and temporary facilities at the Site, and
hand tools not owned by the workers, which are consumed
in the performance of the Work, and cost, less market
value, of such items used but not consumed which remain
the property of CONTRACTOR.

c. Rentals of all construction equipment and
machinery, and the parts thereof whether rented from
CONTRACFOR or others in accordance with rental

the costs of transportation, loading,
bly, dismantling, and removal thereof.
Al such all Yo Ah accordance with the terms of said
ental agree) The rental of any such equipment,

shall cease when the use thereof is no
for the Work.

Y Sales, consumer, use, and other simiiar taxes
related to the Work, and for which CONTRACTOR is
liable, imposed by Laws and Regulations.

€. Deposits lost for causes other than negligence of
CONTRACTOR, any Subcontractor, or anyone directly or
indirectly employed by any of them or for whose acts any
of them may be liable, and royalty payments and fees for
permits and licenses.

f. Lo and dama cdisxnenses)
caused by damage to the Work, not compensated by
insurance or otherwise, sustained by CONTRACTOR in
connection with the performance of the Work (except
losses and damages within the deductible amounts of
property insurance established in accordance with
paragraph 5.06.D), provided such losses and damages have
resulted from causes other than the negligence of
CONTRACTOR, any Subcontractor, or anyone directly or
indirectly employed by any of them or for whose acts any
of them may be liable. Such losses shall include
settlements made with the written consent and approval of
OWNER. No such losses, damages, and expenses shall be
included in the Cost of the Work for the purpose of
determining CONTRACTOR's fee.

2. The cost of utilities, fuel, and sanitary facilities
at the Site.

h. Minor exp such as fong di
telephone calls, telephone service at the Site, expressage,
and similar petty cash items in connection with the Work.

i. When the C ost of the Work is used to
determine the value of a Change Order or of a Claim, the
cost of premiums for additional Bonds and insurance



db of the ch
the event giving rise to the Claim.

in the Work or caused by

j. When aii the Work is performed on the basis of
cost-plus, the costs of premiums for all Bonds and
insurance CONTRACTOR is requn‘ed by the Contract
Dy to purchase and

B. Cosis Excluded: The term Cost of the Work shall not
include any of the following items:

1. Payroll costs and other compensation of
CONTRACTOR's officers, executives, principals (of
par hips and sole propri hips), general
engineers, architects, estimators, attorneys, audiiors,
accountants, purchasing and contracting agents,
expediters, timekeepers, clerks, and other personnel
employed by CONTRACTOR, whether at the Site or in
CONTRACTOR's principal or branch office for general
administration of the Work and not specifically included in
the agreed upon schedule of job classifications referred to
in paragraph 11.01.A.1 or specifically covered b:
paragraph 11.01.A.4, all of which are to be considered
administrative costs covered by the CONTRACT(N

2. Expenses of CONTRACTOR's pnnCIpal and >\

including interest on CONTRAC
for the Work and charges a
delinquent payments.

)

4. Costs due to the negligence RACTOR,
any Subcontractor, or anyone din or indirectly
employed by any of them or for whose acts any of them
may be liable, including but not limited to, the correction
of defective Work, disposal of materials or equipment
wrongly supplied, and making good any damage to
property.

5. Other overhead or general expense costs of any kind
and the costs of any item not specifically and expressiy
included in paragraphs 11.01.A and 11.01.B.

C. CONTRACTOR's Fee: When all the Work is
performed on the basis of cost-plus, CONTRACTOR's fee shall
be determined as set forth in the Agreement. When the value of
any Work covered by a Change Order or when a Claim for an
adjustment in Contract Price is determined on the basis of Cost of
the Work, CONTRACTOR's fee shall be determined as set forth
in paragraph 12.01.C.

D. Documentation: Whenever the Cost of the Work for
any purpose is to be determined pursuant to paragraphs 11.0LA
and 11.01.B, CONTRACTOR will establish and maintain records
thereof in accordance with generally accepted accounting

pracncs and submlt in a form acceptable to ENGINEER an
d cost t her with g data.

11.02  Cash Ailowances

A. 1t is understood that CONTRACTOR has included in
the Contract Price all allowances so named in the Contract
Documents and shall cause the Work so covered to be performed
for such sums as may be acceptable to OWNER and
ENGINEER. CONTRACTOR agrees that:

1. the aligwances include the cost to CONTRACTOR
lcable trade discounts) of materials and
by the aliowances to be delivered at
le taxes; and

2. CO 's costs for unloading and handling
installation costs, overhead, profit, and

pepse> plated for the all have been
inc e Contract Price and not in the allowances,
‘and no\démand for additional payment on account of any

of the foregoing will be valid.

Prior to final payment, an appropriate Change Order

jll be issued as recommended by ENGINEER to reflect actual

amounts due CONTRACTOR on account of Work covered by

allowances, and the Contract Price shall be correspondingty
adjusted.

11.03  Unit Price Work

A. Where the Contract Documents provide that all or part
of tha Wark ie tn ha Ilnit Drira Wark

of the Work 15 to be Unit Price Work,

Uy the Contract Price
wract Price

will be deemed 10 include for all Unit Price Work an amount
equal to the sum of the unit price for each separately identified
item of Unit Price Work times the estimated quantity of each
item as indicated in the Ag The esti d ities of
items of Unit Price Work are not guaranteed and are solely for
the purpose of comparison of Bids and determining an initial

Contract Price. Determinations of the actua) quantities and

classifications of Unit Price Work performed by CONTRACTOR
will be made by ENGINEER subject to the provisions of
paragraph 9.08.

B. Each unit price will be deemed to include an amount
considered by CONTRACTOR to be adequate to cover
CONTRACTOR's overhead and profit for each separately
identified item.

C. OWNER or CONTRACTOR may make a Claim for an
adjustment in the Contract Price in accordance with paragraph
10.05 if:

1. the quantity of any item of Unit Price Work
performed by CONTRACTOR differs materialiy and
significantly from the estimated quantity of such item
indicated in the Agreement; and



2. there is no corresponding adjustment with respect
any other item of Work; and

3. if CONTRACTOR believes that CONTRACTOR is
entitled to an increase in Contract Price as a result of
having incurred additional expense or OWNER believes
that OWNER is entitled to a decrease in Contract Price
and the parties are unable to agree as to the amount of any
such increase or decrease.

ARTICLE 12 - CHANGE OF CONTRACT PRICE;
CHANGE OF CONTRACT TIMES

12.01  Change of Contract Price

A.  The Contract Price may only be changed by a Change
Order or by a Written Amendment. Any Claim for an adjustment
in the Contract Price shail be based on written notice submitted
by the party making the Claim to the ENGINEER and the other
party to the Contract in accordance with the provisions of
paragraph 10.05.

B. The value of any Work covered by a Change Order o
of any Claim for an adjustment in the Contract Price will be
determined as follows:

paragraph 12.01.C.2); or

3. where the Work involved is not covered by unit
prices contained in the Contract Documents and agreement
to a lump sum is not reached under paragraph 12.0L.B.2,
on the basis of the Cost of the Work (determined as
provided in paragraph 11.01) plus a CONTRACTOR's fee
for overhead and profit (determined as provided in
paragraph 12.01. C).

C. CONTRACTOR's Fee: The CONTRACTOR's fee for
overhead and profit shall be determined as follows:

1. a mutually acceptable fixed fee; or

2. if a fixed fee is not agreed upon, then a fee based on
the following percentages of the various portions of the
Cost of the Work:

a. for costs incurred under paragraphs 11.01.A.1
and 11.0L.A.2, the CONTRACTOR's fee shall be 15
percent;

b. for costs incurred under paragraph 11.01.A.3,
the CONTRACTOR's fee shall be five percent;

¢. where one or more tiers of subcontracts are on
the basis of Cost of the Work plus a fee and no fixed
fee is agreed upon, the intent of paragraph
12.01.C.2.a is that the Subcontractor who actually
performs the Work, at whatever tier, will be paid a
fee of 15 percent of the costs incurred by such
Subcontractor under paragraphs 11.0L.A.1 and
11.0L.A.2 and that any higher tier Subcontractor and
CONTRACTOR will each be paid a fee of five
p the amount paid to the next lower tier

dl)/be payable on the basis of costs
paragraphs 11.01.A.4, 11.01.A.5,

@ amount of credit to be allowed by
Cco CTOR to OWNER for any change which
results in a net decrease in cost will be the amount
of the actual net decrease in cost plus a deduction in
CONTRACTOR's fee by an amount equal to five
percent of such net decrease; and

f. when both additions and credits are involved
in any one change, the adjustment in
CONTRACTOR's fee shall be computed on the basis
of the net change in accordance with paragraphs
12.01.C.2.a through 12.01.C.2.e, inclusive,

12.02  Change of Contract Times

A. The Contract Times (or Milestones) may only be
changed by a Change Order or by a Written Amendment. Any
Claim for an adjustment in the Contract Times (or Milestones)
shal! be based on written notice submitted by the party making
the claim to the ENGINEER and the other party to the Contract
in d with the provisions of ph 10.05.

B. Any adjustment of the Contract Times (or Milestones)
covered by a Change Order or of any Claim for an adjustment in
the Contract Times (or Milestones) will be determined in
accordance with the provisions of this Article 12.

12.03  Delays Beyond CONTRACTOR's Control

A.  Where CONTRACTOR is prevented from completing
any part of the Work within the Contract Times (or Milestones)
due to delay beyond the control of CONTRACTOR, the Contract
Times (or Milestones) will be extended in an amount equal to the
time lost due to such delay if a Claim is made therefor as
provided in paragraph 12.02.A. Delays beyond the control of
CONTRACTOR shall include, but not be limited to, acts or
neglect by OWNER, acts or neglect of utility owners or other
contractors performing other work as contemplated by Article 7,



fires, floods, epidemics, abnormal weather conditions, or acts of
God.

12.04  Delays Within CONTRACTOR's Control

A. The Contract Times (or Milestones) will not be
extended due to delays within the control of CONTRACTOR.
Delays attributable to and within the control of a Subcontractor
or Supplier shall be deemed to be delays within the control of
CONTRACTOR.

12.05  Delays Beyond OWNER's and CONTRACTOR's
Conirol

A, Where CONTRACTOR is prevented from completing
any part of the Work within the Contract Times (or Milestones)
due to delay beyond the control of both OWNER and
CONTRACTOR, an extension of the Contract Times (or
Milestones) in an amount equal to the time lost due to such delay
shall be CONTRACTOR's sole and exclusive remedy for such
delay.

12,06  Delay Damages

A. Inno event shall OWNER or ENGINEER be [t
CONTRACTOR, any Sub tor, any Suppliepagr any 0
person or organization, of to any surety for or emgl

of any of them, for damages arising out of or resuitiyg\fr

1. delays caused by or trol of
CONTRACTOR,; or
2. delays beyond the control o, WNER and

CONTRACTOR including but not limi to fires, floods,
epidemics, abnormal weather conditions, acts of God, or
acts or neglect by utility owners or other contractors
performing other work as contemplated by Article 7.

B. Nothing in this paragraph 12.06 bars a change in
Contract Price pursuant to this Article 12 to compensate
CONTRACTOR due to delay, interference, or disruption directly
attributable to actions or inactions of OWNER or anyone for
whom OWNER is responsible.

ARTICLE 15 - SUSPENSION OF WORK AND
TERMINATION

15.01  OWNER May Suspend Work

A. At any time and without cause, OWNER may suspend
the Work or any portion thereof for a period of not more than 50
consecutive days by notice in writing to CONTRACTOR and
ENGINEER which will fix the date on which Work will be
resumed. CONTRACTOR shall resume the Work on the date so

fixed. CONTRACTOR shall be allowed an adjustment in the
Contract Price or an extension of the Contract Times, or both,
directly attributable to any such if CONTRACTOR
makes a Claim therefor as provided in paragraph 10.05.

15.02 OWNER May Terminate for Cause

A. The occurrence of any one or more of the following
events will justify termination for cause:

1. CONTRACTOR's persistent failure to perform the

Work in rdance with the Contract Documents
(inclu:ﬁ)ﬁp not limited to, failure to supply sufficient
tker

skille;

suitable materials or eg
T suitable matenals or ¢

d of Laws or Regulati
ic body having jurisdiction;

3. CONTRACTOR's disregard of the authority of
ENGINEER; or

4. CONTRACTOR's violation in any substantial way
of any provisions of the Contract Documents.

B. If one or more of the events identified in paragraph
15.02.A occur, OWNER may, after giving CONTRACTOR (and
the surety, if any) seven days written notice, terminate the
services of CONTRACTOR, exclude CONTRACTOR from the
Site, and take possession of the Work and of all
CONTRACTOR's tools, appliances, construction equipment, and
machinery at the Site, and use the same to the full extent they
could be used by CONTRACTOR (without liability to
CONTRACTOR for trespass or convession), incorporate in the
Work all materials and equipment stored at the Site or for which
OWNER has paid CONTRACTOR but which are stored
elsewhere, and finish the Work as OWNER may deem expedient.
In such case, CONTRACTOR shall not be entitled to receive any
further payment until the Work is finished. If the unpaid balance
of the Contract Price exceeds all claims,costs, losses, and
damages (including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals and all
court or arbitration or other dispute resolution costs} sustained by
OWNER arising out of or relating to completing the Work, such
excess will be paid to CONTRACTOR. If such claims, costs,
losses, and damages exceed such unpaid balance,
CONTRACTOR shall pay the difference to OWNER. Such
claims, costs, losses, and damages incurred by OWNER will be
reviewed by ENGINEER as to their reasonableness and, when so
approved by ENGINEER, incorporated in a Change Order
When exercising any rights or ies under this p
OWNER shall not be required to obtain the lowest price for the
Work performed.




C. Where CONTRACTOR's services have been so
terminated by OWNER, the termination will not affect any rights
or remedies of OWNER against CONTRACTOR then existing or
which may thereafter accrue. Any retention or payment of
moneys due CONTRACTOR by OWNER will not release
CONTRACTOR from liability.

15.03 OWNER May Terminate For Convenience

A. Upon seven days written notice to CONTRACTOR
and ENGINEER, OWNER may, without cause and without
prejudice to any other right or remedy of OWNER, elect to
terminate the Contract. In such case, CONTRACTOR shall be
paid (without duplication of any items}):

1. for pleted and ptable Work d in
accordance with the Contract Documents prior to the
effective date of ter luding fair and
sums for overhead and profit on such Work;

bl

2. for expenses sustained prior to the effective date of
termination in performing services and furnishing labor)
materials, or equipment as required by the Contract

D in with pleted W us
fair and reasonable sums for overhead and profit
expenses;

3. for ail claims, costs, losses, and dama;
but not limited to all fees an
architects, attorneys, and other
or arbitration or other dispute ri
settlement of inated
Suppliers, and others; and

tastah]

4. for bl
termination.

directly attri to

B. CONTRACTOR shali not be paid on account of loss of
anticipated profits or revenue or other economic loss arising out
of or Iting from such inati

15.04  CONTRACTOR May Stop Work or Terminate

A If, through no act or fault of CONTRACTOR, the
Work is suspended for more than 90 consecutive days by
OWNER or under an order of court or other public authority, or
ENGINEER fails to act on any Application for Payment within
30 days after it is submitted, or OWNER fails for 30 days to pay
CONTRACTOR any sum of money determined to be due, then
CONTRACTOR may, upon seven days written notice to
OWNER and ENGINEER, and providled OWNER or
ENGINEER do not remedy such suspension or failure within that
time, terminate the Contract and recover from OWNER payment
on the same terms as provided in paragraph 15.03. In lieu of
terminating the Contract and without prejudice to any other right
or remedy, if ENGINEER has failed to act on an Appiication for
Payment within 30 days after it is submitted, or OWNER has

failed for 30 days to pay CONTRACTOR any sum finally
determined to be due, CONTRACTOR may, seven days after
written notice to OWNER and ENGINEER, stop the Work untit
payment is made of all such amounts due CONTRACTOR,
including interest thereon. The provisions of this paragraph
15.04 are not intended to preclude CONTRACTOR from making
a Claim under paragraph 10.05 for an adjustment in Contract
Price or Contract Times or otherwise for expenses or damage
directly attributable to CONTRACTOR's stopping the Work as
permitted by this paragraph,

ARTICLE 16 - Wﬁ RESOLUTION

methods and procedures, if any,
e Supplementary Conditions. If no

‘otherwise have under the Contract Documents or by Laws or
bgulations in respect of any dispute.

CLE 17 - MISCELLANEQUS

17.01  Giving Nortice

A.  Whenever any provision of the Contract Documents
requires the giving of written notice, it will be deemed to have
been validly given if delivered in person to the individual of to a
member of the firm or to an officer of the corporation for whom
it is intended, or if delivered at or sent by registered or cestified
mail, postage prepaid, to the last business address known to the
giver of the notice.
17.02  Compuiation of Times

A.  When any period of time is referred to in the Contract
Documents by days, it will be computed to exclude the first and
include the last day of such period. If the last day of any such
pericaeEiimcn a\SatrdayionSundaylarion|aldayimadelajiegal
holiday by the law of the applicable jurisdiction, such day will be
omitted from the computation.
17.03  Cumulative Remedies

A. The duties and obligations imposed by these General
Conditions and the rights and remedies available hereunder to the
parties hereto are in addition to, and are not to be construed in
any way as a limitation of, any rights and remedies available to
any or all of them which are otherwise imposed or available by
Laws or Regulations, by special warranty or guarantee, or by
other provisions of the Contract Documents, and the provisions
of this paragraph will be as effective as if repeated specifically in
the Contract D in ton with each particular duty,
obligation, right, and remedy to which they apply.




17.04  Survival of Obligations

A, All rep i indemnificati warranties, and
guarantees made in, required by, or given in accordance with the
Contract Documents, as well as all continuing obligations
indicated in the Contract Documents will survive final payment,

pletion, and P of the Work or termination or
letion of the Ag

L

17.05  Controlling Law

A. This Contract is to be governed by the law of the state in
which the Project is located.

N

X



Appendix 5 - Site Investigation Report Form

This outline is for use as a general guide in preparing for and conducting a site visit. It is not all inclusive and
should be supplemented for the specific type construction your company performs.

&

“

Owner

Location of project
BidDate
Date and times site is available for visit

Date of visit

Site Demographics and Access

Nearest city Distance to this city

Highways (Describe road access, including any bridge or road restrictions, along with seasonal
limitations, If haul roads are involved, include a full description on a separate page.):

Railroad (Describe type and location of loading/unloading locations):

Airport (Nearest. Include commercial services available):

Water (Describe river or ocean access, harbors, channel depth, etc., including commercial carriers. Use a
separate page if more room is required.)

I3 P TYCR
vunues:

a. Power company (Name, address, telephone and capacities):

b. Telephone company (Name, address, telephone and capacities):

¢. Gas company (Name, address, telephone and capacities):

d. Water company (Name, address, telephone and capacities):

Staging, storage, housing and trailer facilities (Location, availability and cost):

Working season (Note typical weather patterns, seasons and conditions):

| PRI R PRI P R RPN
L,0C4a1 aac associalion Caapicis
a,

. (List names, addresses and telephone):




11.

12.

b. (Obtain information on unusual working conditions, labor availability, union contacts, pay scales, benefits,
etc.)

Local subcontractors or suppliers:
Refer to bid schedule and prepare a separate list of subcontractors and suppliers. Obtain local/regional phone

book(s) to begin making contacts.

Visit owner’s facilities:
a. List names and titles; telephone numbers of persons contacted

Name
Title Phone
Name
Title Phone

b. Prepare a list of items to discuss with owner during site visit. If possible, provide list to owner and request
written response. Include items such as general job requirements, questions about the drawings and
specifications, local geology, ground water situation, availability of special reports, photos, maps, boring
logs and other data (obtain copies) both referenced and not referenced in the contract documents, local
environmental regulations, safety requirements, easements,

¢. Request conducted tour of proposed work

d. Examine all cores, test locations and logs of test holes available

Describe site: Take photographs. Compare and note both similarities and differences of observations at the
site with those specified in the contract drawings and specifications.

Initiate site preparation estimate (including location of facilities, foundations, drinking water, etc.):

Determine any special conditions that will enhance or prevent usage of special equipment.

Site Investigation Report - Page 2



Appendix 6

RULES OF CONTRACT INTERPRETATION

(D) a, —ve A
{Restatement of Contracts)

Primary Rules

a.

The ordinary meaning of language throughout the country is given to words unless
circumstances show that a different meaning is applicable.

Technical terms and words of art are given their technical meaning unless the context or a
usage which is applicable indicates a different meaning.

A writing is interpreted as a whole and all writings forming part of the same transaction are
interpreted together.

All circumstances accompanying the transaction may be taken into consideration, except
that when the parties adopt a written statement of their agreement, oral statements of their
intentions concerning the agreement made prior to, or contemporaneous with, the writing

may not generally be considered.

If the conduct of the parties subsequent to a manifestation of intention indicates that all the
parties placed a particular interpretation upon it, that meaning is adopted if a reasonable
person could attach it to the manifestation.

Secondary Rules

a.

An interpretation which gives a reasonable, lawful and effective meaning to ail
manifestations of intention is preferred to an interpretation which ieaves a pari of such
manifestations unreasonable, unlawful or of no effect.

The principal apparent purpose of the parties is given great weight in determining the
meaning to be given to manifestations of intention or to any part thereof.

Where there is an inconsistency between general provisions and specific provisions, the
specific provisions ordinarily qualify the meaning of the general provisions.

Where words or other manifestations of intention bear more than one reasonable meaning
an interpretation is preferred which operates more strongly against the party from whom
they proceed, unless their use by him is prescribed by law.

preferred which gives effect to the written provisions.

Where written provisions are inconsistent with printed provisions, an interpretation is

Where a public interest is affected an interpretation is preferred which favors the public.

Copyright 1932 by the American Law Institute. Reprinted with the permission of the
American Law Institute.



Appendix 7

Sources of Overtime Statistics

. "Hours of Work and Output,” Bulletin No. 917, United States Department of Labor, Bureau of Labor
Statistics, 1947.

2. "How Much Does Overtime Really Cost," Bulletin No. 18A, Management Methods Committee of the
Mechanical Contractors Association of America.

3. James Howerton, "Do You Know the Hidden Loss of Overtime?” Qualified Contractor.

4. "Overtime and Productivity in Electrical Construction," A Report on a Continuing Study by the
National Electrical Contractors' Association.

5. "Field Construction, Loss of Productivity Curves," United Engineers and Constructors, Inc.

6. "Scheduled Overtime" Coming to Grips with Some Major Problems in the Construction Industry, The
Business Roundtable, 1975



Appendix 8 - Sample Daily Prodution Report

Contract 8A0033 WPL Trackwork Constructors, Inc.

Ballast Track Production Report

[Job #204 Report No. Date _ /__/__ Working Day No.

Weather ]

Operation Route | Track | Lane

From

To

Quantity | Comments

Excavation

Embankment

Sub-grade preparation

Sub-ballast

Top ballast (First lift)

Distribute Ties & Track Material

Lay Rail

Gauge & Spike

Ballast (Top off)

Raise & Line

Adjust & Anchor

Other Work

Additional Information:

Contract No. Date:

Weather: Temperature Range
AM:
PM:

Contractor's Staff. Supervisory

Craftsman

Job Location Work Performed

Subcontractors on Job:
Contractor: Supervisory

Crafisman

Job Location Work Performed




Appendix 9 - Change Order Initiation Form - Instructions

CHANGE ORDER INITIATION (COI) FORM

Instruction Sheet

In order to establish a well organized and complete claims and change order program, it is necessary to have an
accurate and detailed history of each change. To insure that such a history is set up and maintained, the attached form
shall be put into effect each time a potential claim or change order is identified. This form should be made out by the
project engineer or his staff.

Such a record will insure that all necessary background information is documented and that necessary actions are
taken. Such a record will greatly aid in the composition of proposals and in support of negotiations. It will also assist the
project engineer in ascertaining that supervisors and subcontractors are aware of changes and that proper actions on their
part are being taken. Last, such a record will help in making and maintaining more accurate cost-revenue forecasts.

A work order number should be established each time a potential claim or change is identified, or a change order
issued, whether or not there will be any costs. This will insure that every contract modification will have a cost account
number to facilitate job accounting procedures.

The attached form should be attached to each extra work order folder. A separate notebook containing all extra work
orders should be maintained for ready reference. Additionally, a copy should be given to the project manager for his
information and concurrence upon initiation of each extra work order number.



WPL Trackwork Constructors

CHANGE ORDER INITIATION (COI) FORM

Owner's Change Order No. Date: _ / /
Contractor’s Extra Work Order No.

Contract Modification No. Date Modification Received: __/ /

Title of Change

Description: (What, where, which, why, who, how; refer to specification and contract drawing

Directed to do work i Date __/ /
(whom & how)
Notice given to owner Date _ / /
Proposal Submitted Date _ / /
Proposal Resubmitted Date _ / /
Negotiations Begun Date _ / /
Negotiations Complete Date _ / /
Settlement Amount Time Extension

(Calendar Days)




CHANGE ORDER INITIATION (COI) FORM - Page 2

Notification to Staff & Supervisors

Distribution of Drawings

Potential Effect on Subcontractors

Response from Subcontractors

Potential Time and Cost Impact on Job (Refer to CPM Schedule)

Estimated Cost (Ballpark figure) $ Time (Calendar Days)
Comments:
Concurrence: Project Engineer Date _ /[

Project Manager, , Date_ / _/




Appendix 10 - Change Order Status Cover Letter

WPL TRACKWORK CONSTRUCTORS, INC.
P.O. Box 1617
Washington, D.C. 20002

April 8, 1997
Ref #: 433

Owner’s Representative, Inc.
Main Rail Yard Project

400 New York Ave. N.E.
Washington, D.C. 20002

Attention: Mr. B.P. Pong
Resident Engineer

RE: Contract Number 8C0033
Change Order Status Report No. 24

Gentlemen:
Submitted herewith is our monthly Change Order Status Report No. 24 outlining the current status of all
unresolved claims and change orders. We call your attention to the following figures and request you take

whatever action necessary to process these items into contract modifications.

1. Outstanding Change Orders

2. Qutstanding Work Order Accounts . These represent, in addition to the outstanding
change orders in (1) above, a combination of: directives by the Resident Engineer (RE), claims by WPL
Trackwork, and changes initiated by us with the RE’s concurrence. All but of these have been

reduced to writing yet there have been no change orders issued for any of them by the owner.

3. WPL Trackwork has submitted cost proposals for outstanding change orders (totaling

$ )and outstanding work orders (totaling $ ) for a total dollar value of

$ .

4. The remaining claims and change orders represents a projected total dollar value of § , of which
$ has been expended by us to date. We expect to have proposals for these items to you shortly.

We look forward to your earliest attention to these open items. Thank you.

Very truly yours,

A. Romeo
Project Manager



Appendix 11 - Sample Schecule Cover Letter

WPL TRACKWORK CONSTRUCTORS, INC.
P.O. Box 1617
Washington, D.C. 20002

February 8, 1997
Ref #: 467

Owner’s Representative, Inc.
Main Rail Yard Project

400 New York Ave. NE.
Washington, D.C. 20002

Attention: Mr. B.P. Pong

Resident Engineer
RE: Contract Number 8C0033 CPM Schedule
Gentlemen:

Enclosed please find our proposed CPM schedule submitted in accordance with Section 6 of the Special
Conditions.

Except for contractual milestone dates required by the contract documents, the duration times shown on the
attached schedules are not commitments. These times are estimates based on presently known or represented
conditions and any changes therein may result in changes to the overall schedule. Please note those items of work
which are dependent on the owner's actions or those of other contractors performing work for the owner. Reliance
on those dates has been placed by us in preparing both our bid and the enclosed schedule. Delays to some or all of
these relied upon dates may adversely affect the contract completion dates.

We will assume that this schedule is acceptable to you and in conformance with the contract requirements unless
notified otherwise within the next 30 days. Thank you.

Very truly yours,

A. Romeo
Project Manager



Appendix 12 - AGC/ASA/ASC

Appendix 12 - AGC/ASA/ASC Standard Form Construction Contract

This Appendix contains selected clauses from the AGC/ASA/ASC Standard Form Construction Contract (1994 Edition)
developed through the joint efforts of the Associated General Contractors of America, the American Subcontractors
Association, Inc. and the Associated Specialty Contractors. The clauses included here are:

Article 6 - Performance of Work

6.2 Schedule of Work

Article 7 - Subcontract Interpretation
7.1 Inconsi ies and Omi

Article 8 - Contractor's Obligations

8.3 Timely Communications

Article 9 - Sub actor's Obligation

9.2 Subcontractor's Obligations for Site Visitation

Article 13 - Changes, Claims and Delays

13.1 Changes
13.2 Claims
13.3 Delay

Article 15 - Dispute Resolution

15.1 Initial Dispute Resolution

15.2 Agreement to Arbitrate

15.3 Stay of Proceedings and Consolidation
15.4 Notice of Demand

15.5 Award

15.6 Work Continuation and Payment

15.7 No Limitation of Rights and Remedies
15.8 Same Arbitrators

Article 16 - Recourse by Contractor

16.1 Failure of Performance

16.2 Bankruptcy

16.3 Stoppage of Work

16.4 Suspension by Owner for Convenience
16.5 Termination by Owner .
16.6 Contingent Assignment of Subcontract
16.7 Suspension by C or for Conveni

Article 17 - Termination by Subcontra

............ Dy

Reprinted with permission of the A iated General C of America (AGC), the American Subcontractors Association, Inc.
{ASA), and ihe Associated Sp ty C {ASC}.
Copies of current forms may be obtained from:

¢ {ASC).

AGC Publications Department, 1957 E Street N.W., Washington, DC 20006,

(202) 393-2040; ASA Education Department, 1004 Duke Street, Alexandria, VA
22314-3588, (703) 684-3450; or ASC, 3 Bethesda Metro Center Suite 1100, Bethesda, MD
20814-5372, (301) 657-3110.



ARTICLE 6
PERFORMANCE OF WORK

6.2 SCHEDULE OF WORK In a timely fashion, the
Subcontractor shall provide the C with any scheduli
information p d by the Sub for the Sub

Work. In with the Sub the C:

shall prepare the schedule for performance of the Contract
(hereinafter called the "Schedule of Work”) and shall revise and
update such schedule, as necessary, as the work progresses. Both
the Contractor and the Subcontractor shall be bound by the
Schedule of Work. The Schedule of Work and all sub

ARTICLE 9
SUBCONTRACTOR'S OBLIGATIONS

9.2 SUBCONTRACTOR'S OBLIGATIONS FOR SITE
VISITATION The Subcontractor acknowledges that it has
visited the Project site and visually inspected the general and
local conditions which could affect the Subcontract Work. Any
failure of the Sub to in from a visual
inspection of the site, the general and local conditions which
could affect the Subcontract Work, will not relieve the

changes and additional details thereto shall be submitted to the
Subcontractor promptly and reasonably in advance of the
required performance. The Contractor shall have the right to
determine and, if necessary, change the time, order and priority
in which the various portions of the work shail be performed and
all other matters relative to the timely and orderly conduct of the
Subcontract Work.

ARTICLE 7
SUBCONTRACT INTERPRETATION

7.1 INCONSISTENCIES AND OMISSIONS

i i ies or issi appear in the~Subcon
Documents, it shall be the duty of the Subcontras o(i
the Contractor in writing within three (3) workin!

Subcontractor's discovery thereof. U‘m"' o#\s{)nouce

the Contractor shall instruct the §

to be taken and the Subcontractol th the

Contractor’s instructions. If the Sub Ctor performs work
Hl

Subconts from its responsibility to properl lete the
Sub Work out additional exp to the C
\Y CLE13
S AND DELAYS

GE.

CT CHANGE A Subcontract Change
‘chan; the Subcontract Work within the general scope
e Subcontract including a change in :he drawings,
fications or technical i of t and/or
hapge in the Schedule of Work affecting the performance of

13.1.2 CHANGE ORDER When the Contractor orders in
writing, the Subcontractor, without nullifying this Subcontract,
shall make any and all changes in the Subcontract Work which
are within the general scope of this Subcontract. Adjustments in
the Sub Price or Sub Time, if any, resulting from
such changes shall be set forth in a Subcontract Change Order or
a Subcontract Construction Change Directive pursuant to the

Sub D No such ad shall be made for

knowing it to be contrary to any 9
ordinances, building codes, rules or regulations Without notice to
the Ci and ad pproval by appropriate authorities,

luding the C then the Sub shall assume full
responsibility for such work and shall bear all associated costs,
charges, fees and expenses necessarily incurred to remedy the
violation.

ARTICLE 8
CONTRACTOR'S OBLIGATIONS

8.3 TIMELY COMMUNICATIONS The Contractor,

with ble promp shall it to the appropriate
parties ali submittal ittals, and written approvals relating
to the Subcontract Work. Unless othenvlse specified in the
Sub act D ions by and with the
Sub 's sub materialmen and suppliers shall

be through the Subcontractor.

any changes performed by the Subcontractor that have not been
ordered by the Contractor. A Subcontract Change Order is a
written instrument prepared by the Contractor and signed by the
Subcontractor stating their agreement upon the change in the
scope of the Sub Work, adj in the Sub

Price and/or Subcontract Time. A Subcontract Construction
Change Directive is a written instrument prepared by the
Contractor directing a change in the Subcontract Work and
stating a proposed adjustment, if any, in the Subcontract Price or
Subcontract Time or both. A Subcontract Construction Change
Directive shall be used in the absence of agreement on the terms
of a Subcontract Change Order.

13.13 SUBCONTRACT CONSTRUCTION CHANGE
DIRECTIVE The Subcontractor shall comply with all
Sub C Change Directi d from the
Contractor and perform the required ch in the Sub

Work in a prompt and expeditious manner. The Subcontractor
shall evaluate the proposed adj in the Sub Price
or Subcontract Time, if any, as set forth in the Subcontract
Construction Change Directive and respond, in wrmng, to the
C stating the Sub 's or rej of
the proposed adjustment and the reasons therefor




The Subcontractor may agree to the Sub act

Construction Change Dirtective and the terms of the proposed
adjustment, if any, by sugmng the Subconlrnct Construction
Change Directive and it forthwith to the Ci

dj in the Sub Price and/or Sub Time, an
adjustment or interpretation of the Subcontract terms, or other
relief arising under or relating to this Subcontract, including the

Subcomraa Construction Change Dlrectlves agreed to by the
are effective i diately and b
Change Orders in accordance with thelr terms,

13.1.4 ADJUSTMENT IN SUBCONTRACT PRICE If a

Subcontract Change Order or Subcontract Construction Change

Directive requires an adj in the Sub Price, the
dj shall be established by one of the following method.

1 of any matters in dispute between the Contractor and
Subcontractor in connection with the Project.

13.2.2 CLAIMS RELATING TO OWNER The
Subcontractor agrees to make all claims against the Contractor
for which the Owner is or may be liable in the same manner and
within the time limits provided in the Contract for like claims by
the Contractor against the Owner and in sufficient time for the

FFiel

L3

Mutua! agreement on a lamp sum with

C to mal ch claims against the Owner in accordance
with the Co he Contractor agrees to permit the
b

-
%)

e a claim in the name of the Contractor

information to substantiate the amount;

(b)  Unit prices already established in the Subcontract
Documents or if not blished by the Sub
D then blished by mutual agr for
the adjustment;

(c) A mutually determined cost pius a jointly acceptabl
markup for overhead and profit; or

(d) As may otherwise be required by the Subc

Documents.
13.1.5 SURSTANTIATION OF Anmq’rm&

Subcontractor does not advise the Coi om{
Subcontractor's agreement or disag i oposed

dj or if the Sub di e'ptoposed
method of adjustment, the method an nt shall be
determined by the Contractor on the reasonable

Subcontractor expenditures and savings ibutable to the
change, including, in the case of an increase in the Subcontract
Price, a reasonable markup for overhead and profit. The
Subcontractor may contest the bl of any adj
determined by the Contractor. Pending final determination of
costs to the Contractor and/or Owner, the Subcontractor may
include in Subcontractor Applications for Payment to Contractor
amounts not in dispute for work performed pursuant to properly
authorized Subcontract Construction Change Directives.

13.1.6 INCIDENTAL CHANGES IN THE
SUBCONTRACT WORK The Contractor may direct the

for the use e Subcontractor in the manner

provided in the

is not included in Subparagraph 13.2.2 or 16.7.3 within
ven (7) calendar days of the date when the Subcontractor knew
of the facts giving rise to the event for which claim is made;
otherwise, such claims shall not be valid.

1324 UNRESOLVED CLAIMS, DISPUTES AND
OTHER MATTERS All unresolved claims, disputes and other
matters in question between the Contractor and the
Subcontractor, not refating to claims included in Paragraph 12.5,
shall be resolved in the manner provided in Article 15 herein.

133 DELAY

13.3.1  If the Subcontractor is delayed in the performance of
the Subcontract Work for any reason beyond the Subcontractor's
control, and without the Sub *s fault or
including delays caused in whole or in part by the Contractor,
Owner, Architect or any other persons, entities or events, or if the
Subcontract Work is delayed by order of the Contractor, Owner
or an authorized representative of either, or if the Subcontract
Work is delayed for any reason or cause for which the
C Owner or Archi ludes has resulted in

Subcontractor to perform incidental ch. in the Sub bl
Work which do not involve adj in the Sub Price
or Sub Time. Incidental ch shall be i with

the scope and intent of the Subcontract Documents. The
Contractor shall initiate an incidental change in the Subcontract
Work by issuing a written order to the Subcontractor. Such
written orders shall be carried out promptly and are binding on
the parties.

13.2 CLAIMS

1321 CLAIM A claim is a demand or assertion made in
writing by the Ci or the Sub seeking an

delay, then the Subcontractor is entitled to an
extension of the Subcontract Time in which 1o complete its.work.
Said extension sha!l be set forth in a Subcontract Change Order
for such time as the parties may agree is reasonable.

13.3.2 Claims relatmg to time shall be made in accordance
with applicable p! ions of the Sub D This

Article 13 does not preclude recovery of damages for delay by
either party.

13.3.3 LIQUIDATED DAMAGES If the Contract
provides for liquidated or other damages for delay beyond the
completion date set forth in the Contract, and such damages are
assessed by the Owner against the Contractor, then the



Quh

Contractor may assess such d. against the in
proportion to its share of the responsibility for such delay and
damage, but no more. The amount of such assessment against
the Subconiracior, if any, shall not exceed the Subcontracior's
proportionate share of the responsibility for such delay and
damage and shall never exceed the amount assessed against the
Contractor by the Owner.

Nothing in Subparagraph 13.3.3 shall limit the
Contractor’s right to claim all actual damages sustained by the
Contractor as a result of Subcontractor delay.

ARTICLE 1§
DISPUTE RESOLUTION

15.1 INITIAL DISPUTE RESOLUTION If a dispute
arises out of or relates to this Subcontract, or the breach thereof,
the parties may endeaver to settle the dispute first through direct

discussions. If the dispute cannot be settled through direct
discussions, the parties may endeavor 1o settle the dispute by

diation before to Unless the pams agree
otherwise, the mediation shall be ducted in wi
the Constmctlon Mediation Rules of the Amencan Arbnrahon
Mediation will be within

lnmns for arbi

d in the Sub Doc
The time limits for any g ar i }

i

with any other arbitration proceeding involving a common
question of fact or law between the Contractor and any other
subcontractors performing work in connection with the
Contract.

In any dispute ing the of this grapk
15.3, the question of arbitrability shail be decided by the
appropriate court and not by arbitration.

154 NOTICE OF DEMAND Notice of the demand for
arbitration shall be filed in writing with the other party to this
Subcontract and with the American Arbitration Association.

m, dispute or other matter in question
event shall it be made when
institution of le) table proceedings based on such
clm ispute or of ftter in question would be barred by the
statutes, of limitation. The location of the
ings shall be at the office of the American
Ciation nearest the Project site, unless the parties

for the duration of the mediation process plus
calendar days, or as otherwise provided in the
D Issues to be mediated are
in P h 15.3 for arbitrati Th
shall be the same as the location fdriarbs
Paragraph 15.4.

15.2 AGREEMENT TO ARBITRSZ//AH claims,
disputes and other matters in question arising out of, or relating
to, this Subcontract, or the breach thereof, except for claims
which have been waived by the making or acceptance of final
payment, shall be decided by arbitration in accordance with the
Construction Industry Arbitration Rules of the American
Arbitration Association then in effect unless the parties mutually
agree otherwise. Notwithstanding other provisions in this
Subcontract, or choice of law provisions to the contrary, this
agreement to arbitrate shall be governed by the Federal
Arbitration Act, 9 U.S.C. §1 er seq., which shali not be
superseded or supplemented by any other arbitration act, statute
or regulation.

153 STAY OF PROCEEDINGS AND
CONSOLIDATION In the event the Contractor and
Subcontractor determine that atl or a portion of any claim,
dispute or other matter in question between them is the
responsibility in whole or in part of a person or entity who is
under no obligation to arbitrate said claim, dispute or matter with
Contractor and Subcontractor in the same proceeding, then the
Contractor and Subcontractor may agree in writing to delay or
stay any arbi b them pending the determination, in a

pr ding, of the responsibility and liability of said
person or entity for the claim, dispute or matter involved. The
Subcontractor agrees that any arbitration msmuted under this
Article 15 may, at the C s el be fidated

15.6 WORK CONTINUATION AND PAYMENT The

Subcontractor shali carry on the Sub Work and

the Schedule of Work pending final r of a claim
including arbitration, unless the Sub has been inated
or the Sub Work suspended as provided for in the

Subcontract, or the parties otherwise agree in writing to a partial
or total p of the Sub ct Work. If the
Subcontractor is continuing to perform in accordance with the
Sub the C: shall inue to make pay as
required by the Subcontract.

15.7 NO LIMITATION OF RIGHTS AND REMEDIES
Nothing in this Article shall limit any rights or remedies not
expressly waived by the Sub which the Sub -actor
may have under lien laws or surety bonds.

158 SAME ARBITRATORS To the extent not
prohibited by their contracts with others, the claims and
disputes of the Owner, Contractor, Subcontractor and others
invoived with the Project, concerning a common question of
fact or law, shall be heard by the same arbitrators in a single
proceeding. .

ARTICLE 16
RECOURSE BY CONTRACTOR

16.1 FAILURE OF PERFORMANCE

16.1.1 NOTICE TO CURE If the Subcontractor refuses or
fails to supply enough properly skilled workers, proper materials,
or maintain the Schedule of Work, or it fails to make prompt
payment to its workers, subcontractors or suppliers,



disregards laws, ordinances, rules, regulations or orders of any
public authority having jurisdiction, or otherwise is guilty of a
material breach of a provision of this Subcontract, the
Subcontractor may be deemed in default of this Subcontract. If
the Subcontractor fails within three (3) working days after
written ifi to and i Ty
correction of such default, with diligence and promptness, then
the Contractor without prejudice to any other rights or di

All costs incurred by the Contractor in performing the

Sub Work, includi ble overhead, profit and
attorneys' fees, shall be deducted from any moneys due or to
b due the Sub under this Sub The

Subcontractor shall be liable for the payment of any amount by
which such expense may exceed the unpaid balance of the
Subcontract Price. If the unpaid balance of the Subcontract Price

shall have the right to any or all of the following remedies:

(a) Supply such number of workers and quantity of
materials, equipment and other facilities as the
Contractor deems necessary for the satisfactory
correction of such default, which the Subcontractor
has failed to complete or perform after the aforesaid
notice, and charge the cost thereof to the
Subcontractor, who shall be liable for the payment of
same including reasonable overhead, profit and
attorneys' fees;

(b)  Contract with one or more additional contractors, to
perform such part of the Subcontract Work as the
Contractor shall determine will provide the most
expeditious correction of the default and ¢l
cost thereof to the Subcontractor;

{c) Withhold payment of moneys due th{\ua\ct
in accordance with Subparagraph 1 1\3/0
Subcontract Agreement; and

(d) In the event of an emerge:
persons or property, the Co
commence and continue satisfgotary” g
such default, without first giving tiffee (3) working
days' written notice to the Subcontractor, but shall
give prompt written notice of such action to the
Subcontractor.

16.1.2 TERMINATION BY CONTRACTOR If the
Sub fails to and satisf: ily i
correction of a default within three (3) working days after written
notification issued under Subparagraph 16.1.1, then the
Contractor may, in lieu of or in addition to the remedies set forth
m Subpamgraph 16.1.1, issue a second written notification to the
and the Sub r's surety, it any. Such notice
shall state that if the Sub actor fails to and
continue correction of the default within seven (7) working days
of the second written notification, the Subcontract maybe
terminated and the Contractor may use any materials,
impl ppli or tools furnished by or

belongmg to the Sub to lete the Sub

ds the exp of finishing the Sub Work, such
excess shall be paid to the Subcontractor.

16.1.3 USE OF SUBCONTRACTOR'S EQUIPMENT If
the Contractor s work under this Article, or subcontracts
such work to be’s, Armed, the Contractor and/or the persons

woek ¥s be
K

.
to whom w

ubcontracied shall have the ngm {0 iake
and use any i or
tools furnished g or deli d to the Subx

and ted at the

Work. I diately upon pletion of
L ork, any remaining materials, implements,
m or tools not consumed or incorporated in
formance of the Subcontract Work, and furnished by,
gnging to, or delivered to the Project by or on behaif of the
gntractor, shall be returned to the Subcontractor in

ially the same as when they were taken, normal
and tear excepted.

16.2 BANKRUPTCY

16.2.1 TERMINATION ABSENT CURE If Subcontractor
files a petition under the B ptcy Code, this Sub shall
terminate if the Sub or the Sub r's trustee
rejects the Subcontract or, if there has been a default, the
Subcontractor is unable to give adequate assurance that the
Subcontractor will perform as required by this Subcontract or
otherw:se is unable to comply with the requirements for

g this Sub under the applicable provisions of the

Bankmptcy Code.

16.22 INTERIM REMEDIES If the Subcontractor is not
performing in accordance with the Schedule of Work at the time
a petition in bank.ruptcy is filed, or at any subsequent time, the
C while iting the decision of the Sub or
its trustee to reject or to assume this Subcontract and provide
adequate assurance of its ability to perform hereunder, may avail
itself of such remedies under this Article as are reasonably
y to maintain the Schedule of Work.

The Contractor may offset against any sums due or to
b due the Sub under this Sub all costs
incurred in pursuing any of the remedies provided hereunder,
including, but not limited to, reasonable overhead, profit and
! fees.

Work. A written notice of termination shall be issued by the
Ci to the Sub at the time the Subcontract is
terminated.

The Contractor also may furnish those materials,
equipment and/or employ such workers or subcontractors as the
Ci deems Yy to maintain the orderly progress of
the work.

The Subcontractor shall be liable for the payment of any
amount by which such expense may exceed the unpaid batance of
the Subcontract Price.

163 STOPPAGE OF WORK  Should the Owner order the
Contractor in writing to stop the performance of the Contract or
any portion which affects the Subcontract Work



due to any act or omission of the Contractor, or any other person
or entity for whose acts or omissions the Contractor may be
liable, then the Contractor shall so notify the Subcontractor in
writing and upon written notification the Subcontractor shall stop
that portion of the Sub Work as ordered by the
Contractor.

164 SUSPENSION BY
CONVENIENCE

OWNER FOR

16.4.1  Should the Owner order the Contractor in writing to
suspend, delay, or interrupt the performance of the Contract or
any part which affects the Subcontract Work for such penod of

time as may be determined to be

iate for the
tc be appropriate for the

of the Owner, and not due to any act or omission of the
Contractor, or any other person or entity for whose acts or
omissions the Contractor maybe liable, then the Contractor shall
so notify the Subcontractor in writing and, upon wrmen

ification, the Sub shall i diatel, pend, delay
or interrupt that portion of the Subcontract Work as ordered by

Conteactan
{ontracior.

16.4.2 In the event of an Owner suspension, delay or
interruption for convenience as described in Subp;
16.4.1, the Contractor’s liability to the Subcontractor

damages caused by said order, including apx claims
in the Sub Price and/or Sum
Shall Lo Loa 3
%4

Snail ve Uy Ill: ‘
and claims against the Owner, on the Sul
by awarding and paying over to the Si
time and/or money obtained fr
Sut r's behalf, if accepted by ¢

16.4.3  If the Subcontractor’s damages ai

follow the Contractor's instructions regarding shutdown angd
ter procedures, and mitigate all costs.

16.5.2  In the event that the Owner terminates its Contract with
the C for the of the Owner, and not due to
any act or omission of the Contractor, then the Contractor's
liability to the Sub for any d

incurred or claims
resulting from the Owner ination, shall be extinguished by
the Contractor pursuing said damages and claims against the

Owner on the Subcontractor's behalf, and by paying over 1o the

Sub any additional money ob d by the Contr.
from the Owner opte Sub 's behalf, if pted by the
Subcontractor.

e
1653 Int \ew/ hat the¥Owner terminates its Contract with
the C e of the Owner, and the

nd claims cannot be resolved through
nce with the Contract or otherwise, then
to with the Sub , at the

in the p ion of said d: and
b mediation arkitration andfo
s against the Qwner and/or

ation, and to pemut the Subconlrac(or to prosecute said

es and claims, in the name of the Contractor and for the
e and benefit of the Sub The C r's liability to
Sub for any d: and claims caused by the
Owner termination for convenience shall be fully extinguished by
the Contractor awarding and paymg over to the Subcontractor

the Sub tor's behalf th
diation, arbitration and/or liti

16.6 CONTINGENT
SUBCONTRACT

Quh

ASSIGNMENT OF
The Contractor may assign this
to the Owner if required under the Contract. The

from an Owner suspension, deiay or interruption for
as described in Subparagraph 16.4.1, cannot be resolved through
negotiation under the Contract, then the Contractor agrees to

i shail be effeciive only when the Owner: {a) has
terminated the Contract for cause, and (b) has accepted the
assxgnmem by notifying the Subcontractor in writing. The

with the Sub at the Sub r's exp

in the prosecution of said damages and ciaims against the Qwner
through mediation, arbitration and/or litigation, and to permit the
Sub to pi said d and claims, in the name
of the Contractor and for the use and benefit of the
Sub The C ¢'s liability to the Subcontractor for
any damages and claims caused by the Owner suspension, delay
or interruption for convenience shall be fully extinguished by the
Contractor awarding and paying over to the Subcontractor any
additional time and/or money obtained from the Owner on the
Subcontractor's behalf through the lusion of the mediati

is subject to the prior rights of a surety
that may be obligated under the Contractor's bond, if any.
Sub hereby to such and agrees to
be bound to the Owner, as assignee, by the terms of this
Subcontract.

16.7 SUSPENSION BY CONTRACTOR FOR
CONVENIENCE

16.7.1 The Contractor may order the Subcontractor in writing

arbitration, and/or I litigation process.
16.5 TERMINATION BY OWNER

16.5.1  Should the Owner terminate its Contract with the
Contractor, or any part which includes the Subcontract Worik, the
Contractor shall so notify the Subcontractor in writing within
three (3) calendar days of the termination and, upon written
notification, this Subcontract shall be terminated and the
Sub shall i diately stop the Sub Work,

to suspend, delay or interrupt all or any part of the Subcontract
Work for such period of time as may be determined to be
appropriate for the con of the C . The
short/incidental stoppage of the Subcontract Work, shall not be
deemed a suspension, delay or interruption of work.

16.7.2 The Subcontractor shall notify the Contractor in
writing within fourteen (14) calendar days after receipt of the
Contractor's order of the effect of such order upon the
Sub Work. The Sub Price and/or Subcontract
Time shall be adjusted by Subcontract Change Order for any




increase in the time and/or cost of performance of this
Subcontract caused by such suspension, delay or interruption.

16.7.3 No claim under this Paragraph 16.7 shall be allowed
for any costs incurred more than fourteen (14) calendar days
prior to the Subcontractor's notice to the Contractor.

16,7.4  The Subcontract Price shall not be adjusted under this
Paragraph 16.7 for any suspension, delay or interruption to the
extent that the performance of the Subcontract is, was or would
have been so suspended, delayed or interrupted by the fault or
neglect of the Subcontractor, by a cause for which the
Subcontractor is responsible, or by a cause for which the

Subcontractor is entitled only to a time extension under this
Subcontract

ARTICLE 17
TERMINATION BY SUBCONTRACTOR

If the Subcontract Work has been stopped for thirty (30)
calendar days because the Subcontractor has not received
progress paymems as required under Article 14, or has bees

doned or suspended for an ble period of time not
due to the fault or neglect of the Subcontractor,

Contmctor seven (7) calendar days' written noti
ter Sub shall be entitled to r
Contractor payment for all Subcontract Work
performed but not yet paid for, includi onab
profit and damages. However, if th
Contractor for the satisfactory perfo
Work through no fault or neglect of
Subcontractor terminates the Subcontra this Article
because it has not received corresponding progfess payments as
required under Article 14, then the Subcontractor shall be entitled
to recover from the Contractor, within a reasonable period of
time following termination, payment for all Subcontract Work
satisfactorily performed but not yet paid for, including reasonable
overhead and profit thereon. The Contractor's liability for any
other damages claimed by the Subcontractor under such
cir shall be extinguished by the Contractor pursuing
said damages and claims against the Owner, on the
Subcontractor's behalf, in the manner provided for in
Subparagraphs 16.5.2 and 16.5.3 of this Subcontract Agreement.




Appendix 13 - Flat Rate Pricing System

FLAT RATE PRICING SYSTEM FOR CHANGES
UNDER $15,000

The Contract is hereby changed as follows

To reduce time and effort for administrative processing of contract modifications, the following "flat

te £ Aifinatian nndar ahava Anmdensd oo
rates” are agreed to for computing indirect costs for medification under above contract provisions

when the agreed net additional or deductive direct costs do not exceed $15,000.00 and increase or
decrease in contract time is within + or - five(5) calendar days if specifically agreed to between the
Engineer and the Contractor. When the change in contract time is increased, the change in contract
amount will include the indirect impact costs of extended performance and no further consideration of
such costs arising from the specific modification and cited change orders will be given.

JOB OFFICE OVERHEAD will be the sum of:

a. 10% of direct labor costs [including fringe benefits, excluding FICA and FUTA, and State
Unemployment Insurance (SUI)].

c. 5% of direct equipment costs. Small tools, defined as equipment less than $1,000 in acquisition
cost, are included and computed at 5% of direct base-labor wages.

d. 5% of subcontract costs.

HOME OFFICE GENERAL AND ADMINISTRATIVE COSTS will be 3% of the sum of direct costs
and job office overhead costs.

BOND will be allowed at actual cost without mark-up.
In using the above, the following apply:

Payroll Tax (FICA, FUTA, and SUI) amounts are added immediately after all direct and indirect
costs are totaled.

Subcontractor indirect costs will be computed in the same manner as above if the subcontractor
elects to use the "flat rates." The Contractor aerees to fumnish to the Engineer the names of

cCis L Ll actor agrees 10 furnish o 1he BEngmeer € names of

subcontractors who do and do not so elect.
Indirect costs will not be duplicated in direct costs.

The above flat rates are for use in lieu of the submission of a price breakdown justifying any increases

indirant 4 hich A hy a madification te
or decreases to any elements of the Contractor's indirect costs which are caused by a modification to

the contract. Under this Agreement the "flat rates" are used for all modifications to this contract where
negotiated direct costs do not exceed +$15,000. If a Subcontractor elects not to use the above "flat
rates," his proposal for each contract modification shall include a price breakdown justifying the
proposed increased indirect costs in accordance with the General Provisions - Contract Modifications -
Requirements for Proposals, Price Breakdown and Negotiation of Profit.



The Contractor can expect to have the finalized modification form completed within 60 days after
the Record of Negotiations is signed by the RE and Project Manager. If he becomes dissatisfied
with performance under this criterion, the Contractor may withdraw his election and return to the
method (price breakdown) of substantiating increased indirect costs as well as direct costs.

Accepted:
QOwner:
Name of contractor
By: By:
Signature Date Signature Date

Typed name Typed name



Appendix 14 - Change Order Proposal Form

PROPOSAL SUMMARY SHEET

Extra Work Order No. Change Order No. Date

Description;

GENERAL CONTRACTOR'S COSTS

Outside Professional Fees

Construction Equipment

Materials

Labor

Fringe Benefits (____ %)

Workmen's Comp & LiabIns (%)
SUBTOTAL

Home Office Fee (%)
SUBTOTAL

Overhead (%)
SUBTOTAL

Profit (____ %)

FICA&FUTA(___ %)
GENERAL CONTRACTOR'S COSTS

SUBCONTRACTOR'S COSTS

Outside Professional Fees

Construction Equipment

Materials

Labor

Fringe Benefits (____ %)

Workmen's Comp & LiabIns (__ %)
SUBTOTAL

Overhead (%)
SUBTOTAL

Profit (%)

FICA & FUTA (___ %)
SUBTOTAL - SUBCONTRACTOR’S COSTS

General Contractor’s Profit ( %)
TOTAL SUBCONTRACTOR'S COSTS

TOTAL COSTS

*If overhead costs are in detail, attach supporting computations



Appendix 15

PRICING CHECKLIST
DIRECT COSTS
Labor
Equipment
Plant
Material: Permanent and Job Supplies; Freight & Storage
Smali Tools
Subcontractors
Testing
INDIRECT COSTS
Management
Supervision
Engineering
Overhead
Permits
Depreciation
Interest
Insurance
Bond
Home Office Fee
Inspection
IMPACT COSTS
Time
Resequencing
Rescheduling
Disruption
Delays
Acceleration

GVBI [§8¥1i=3

Additional Mobilization
Additional Equipment
Changed Labor Force

Increased Workload
Worker Attitude

Maintenance and Storage
Redesign
Idle Equipment
1dle Labor
Escalation
CLAIM PREPARATION COSTS
PROFIT



Appendix 16 - Construction Operations Learning Centers
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8 Hours Per Day

9 Hours Per Day

10 Hours Per Day

11 Hours Per Day

12 Hours Per Day

8 Hours Per Day
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12 Hours Per Day
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9 Hours Per Day
10 Hours Per Day
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12 Hours Per Day

Figure 1. Productivity as a Function of Work Days Per Week and Work Hours Per Day
(BLS #917 Findings)
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Figure 2. Cumulative Effect of Overtime on Productivity
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Appendix 17 - Federal Acquisition Regulation

PART 31 - CONTRACT COST PRINCIPLES AND PROCEDURES

This appendix contains sections 31.000 to 31.204 of the Federal Acquisition Regulation Section 31 - Contract Cost
Principles and Procedures. Intended mainly as guidelines for types of costs allowed on cost reimbursable government
contracts, these principles may be used to determine direct and/or indirect costs for contract modifications on fixed price

contracts. Section 31.205, due to its length and to its

more with

e hie *

'supply” is

not reproduced here. The complete section can be downloaded from the internet at /www.gsa.gov.far/.

FAR FAR
Clause No. Description Clause No. Description
31.000 Scope of part. 31.205-19 Insurance and indemnification
31.001 Definitions 31.205-20 Interest and other financial costs
31.105 Construction_and architect-engineer contracts 31.205-21 Labor relations costs
31.201 General 31.205-22 Legislative lobbying costs
31.201-1 Composition of total cost 31.205-23 Losses on other contracts
31.201-2 Determining allocability 31.205-24 Maintenance and repair costs
31.201-3 Determining reasonableness 31.205-25 Manufacturing and production engineering costs
31.201-4 Determining allocability 31.205-26 Material costs
31.201-5 Credits 31.205-27 Organization_costs
31.201-6 Accounting for unallowable costs 31.205-28 Other business expenses
31.201-7 Construction and architect-engineer contracts 31.205-29 Plant protection costs
31.202 Direct costs 31.205-30 Patent costs
31.203 Indirect costs 31.205-31 Plant reconversion costs
31.204 Application of principles and procedures 31.205-32 Precontract costs
31.205 Selected costs 31.205-33 Professional and consultant service costs
31.205-1 Public relations and advertising costs 31.205-34 Recruitment costs
31.205-2 A ic data p: ing i leasing 31.205-35 Relocation costs

costs
31.205-3 Bad debts 31.205-36 Rental costs
31.205-4 Bonding costs 31.205-37 Royalties and other costs for use of patents
31.205-5 Civil defense costs 31.205-38 Selling costs
31.205-6 Compensation for personal services 31.205-39 Service and warranty costs
31.205-7 Contingencies 31.205-40 Speciai tooling and special test equipment costs
31.205-8 Contributions or_donations 31.205-41 Taxes
31.205-9 [Reserved] 31.205-42 Termination costs
31.205-10 Cost of money 31.205-43 Trade, busi hnical, and professional

activity costs

31.205-11 Depreciation 31.205-44 Training_and education costs
31.205-12 Economic planning costs 31.205-45 Transportation costs
31.205-13 Employee morale, health, welfare, food service, 31.205-46 Travel costs

and dormitory costs and credits
31.205-14 Entertainment costs 31.205-47 Costs related to legal and other proceedings
31.205-15 Fines, penalties, and mischarging costs 31.205-48 Deferred research and development costs
31.205-16 Gains and losses on disposition of depreciable 31.205-49 Goodwill

property or capital assets :
31.205-17 Idle facilities and idle capacity costs 31.205-50 Executive lobbying costs
31.205-18 Independent research and development and bid 31.205-51 Costs of alcoholic beverages

and proposal costs

31.205-52 Asset val iting from b

combinations




31.000 Scope of part.

This part ins cost principles and procedures for
(a) the pricing of contmcls subcontracts, and modlﬁcatmns to
and sub h cost analysis is

performed (see 15.805-3) and (b) the determination,
negotiation, or allowance of costs when required by a contract
ciause.

31.001 Definitions.

"Accrued benefit cost method” means an actuarial
cost method under which units of benefit are assigned to each
cost accounting period and are valued as they accrue; i.e.,
based on the services performed by each employee in the
period involved. The measure of normal cost under this
method for each cost accounting period is the present value of
the units of benefit deemed to be credited to employees for
service in that period. The measure of the actuarial liability at
a plan's inception date is the present value of the units of
benefit credited ta employees for service prior to that date.
(This method is also known as the unit credit cost method.)

*Accumulating costs" means collecting cost data in
an organized manner, such as through a system of accounts.

"Actual cash value" means the cost of replacing
d: d property with other property of like kind and quality
in the physical condition of the property diately before
the damage.

"Actual costs," as used in this part (other than
Subpan 31.6), means amounts demen'nmed on the basis of costs

d di d costs. Actual costs

as distinguished from fi
include standard costs properly adjusted for applicable
variances.

"Actuarial " means a prediction of future
conditions affecting pension costs; e.g., mortality rate,
ployee turnover, p ion levels, pension fund

earnings, and changes in values of pension funds assets.

*Actuarial cost method" means a technique which
uses actuarial assumptions to measure the present value of
future pension benefits and pension fund administrative
expenses, and which assigns the cost of such benefits and
expenses to cost accounting periods.

"Actuarial gain and loss" means the effect on penslon
cost resulting from differences b actuarial
and actual experience.

“Actuarial liability* means pension cost attributable,
under the actuarial cost method in use, to years before the date
of a particular actuarial valuation. As of such date, the
actuarial liability represents the excess of the present value of

2 benefite and ad

present value of future contrlbuuuns, for lhe norma! cost for all
plan participants and beneficiaries. The excess of the actuarial
liability over the value of the assets of a pension plan is the
unfunded actuarial liability.

"Actuarial valuation" means the determination, as of
a specified date, of the normal cost, actuarial liability, value of

the assets of a pension fund, and other relevant values for the
pension plan.

"Allocate” means to assign an item of cost, or a group
of items of cost, to one or more cost objectives. This term
includes both direct assignment of cost and the reassignment
of a share from an indirect cost pool.

*Business unit" means any segmenl of an
organization, or an entire busi ion which is not
divided into segments.

"C | at * means any ab
from work for reasons such as illness, vacation, holidays, jury
duty, military training, or personal activities for which an
employer pays compensation directly to an employee in
accordance with a plan or custom of the employer.

*Cost input" means the cost, except general and
dministrative (G&A) which for costing
purposes is allocable to the production of goods and services

during a cost accounting period.

*Cost objective," as used in this part (other than
Subpart 31.6), means a function, organizational

subdivision, contract, or other work v

data are desired and for which provision is made to
late and the cost of p
jobs, capitalized projects, etc.

“Cost of capital committed to facilities” means an
imputed cost determined by applying a cost of money rate to
facilities capital.

"Deferred cormpensation® means an award made by an
employer to compensate an employee in a future cost
accounting period or periods for services rendered in one or
more cost ac.counnng periods before the date of the receipt of

by the employee. This definition shall not
include the amount of year end accruals for salaries, wages, or
bonuses that are to be paid within a reasonable period of time
after the end of a cost accounting period.

"Defined-benefit pension plan" means a pension
plan in which the benefits to be paid, or the basis for

ining such benefits, are blished in ad
the contributions are intended to provide the stated
benefits.

for which cog

and

*Defined-contribution pension plan” means a
pension plan in which the contributions to be made are
blished in ad and the benefits are determined

thereby.

"Directly associated cost” means any cost which is
generated solely as a result of the incurrence of another cost,
and which would not have been incurred had the other cost
not been incurred.

"Estimating costs” means the process of forecasting a
future result in terms of cost, based upon information available
at the time.

“Expressly unallowable cost” means a particular item
or type of cost which, under the express provisions of an

licable law, 1 or is specifically named
and stated to be unaliowable.




“Facilities capital® means the net book value of
tangible capital assets and of those intangible capital assets
that are subject to amortization.

“Finai cost objective,” as used in this part (other
than Subparts 31.3 and 31.6), means a cost objective that has
allocated to it both direct and indirect costs and, in the
contractor's accumulation system, is one of the final
accumulation points.

"Fiscal year," as used in this part, means the
acoounting period for which annual financial statements are
reguiarly prepared, generaliy a period of 12 months, 52 weeks,
or 53 weeks.

“Funded pension cost,” as used in this part, means
the portion of pension costs for a current or prior cost
accounting period that has been paid to a funding agency.

“General and administrative (G&A) expense” means
any fi ial, and other exp which is
rred by or atlocated to a business unit and which is for
the general and admini ion of the b
unit as a whole. G&A expense does not include those

p whose beneficial or causal relationship
to cost objectives can be more directly measured by a base
other than a cost input base representing the total activity of a
business umt during a cost nccountmg period.

or
directing or managing two or more, but not necessarily all,
segments of an organization. It typically establishes policy
for, and provides guidance to, the segments in their
operations. It usually performs management, supervisory, or
administrative functions, and may also perform service
functions i in support of the operations of the various segments.
An which has in diate levels, such as
groups, may have several home offices which report to a
common home office. An intermediate organization may be
both a segment and a home office.

“Immediate-gain actuarial cost method” means any of
the several actuarial cost methods under which actuarial gains
and losses are inciuded as part of the unfunded actuarial
liability of the pension plan, rather than as part of the normal
cost of the plan.

*Ind d h and develop (IR&D)
cost" means the cost of effart which is neither sponsored by a
grant, nor reqmrea in penonmng a contract, and which faiis
within any of the following four areas: (a) basic research, (b)
applied research, {(c) devel and (d) sy and other
concept formulation studies.

"Indirect cost pools,” as used in this part (other than
Subparts 31.3 and 31.6), means groupings of incurred costs
identified with two or more cost objectives but not identified

specifically with any final cost uuju.uvc
", 1

p " means the
contractor's costs of administering an i program; e.g.,
the costs of operating an i or risk:
department, processing claims, actuarial fees, and service fees
paid to insurance companies, trustees, or technical
consultants.

“Intangible capital asset” means an asset that has no
physical substance, has more than minimal value, and is
expected to be held by an enterprise for continued use or
possession beyond the current accounting period for the
benefits it yields.

"Job," as used in this part, means a homogeneous
cluster of work tasks, the compl
enduring purpose for the orgamz.mon Taken as a whole, the
collection of tasks, duties, and responsibilities constitutes
the assignment for one or more individuals whose work is of
the same nature and is performed at the same skill/

ponsibility level pposed 10 a position, which is a
collection of tasks assigned to a specific individual. Within a
iob, there may be pay which are dependent on the
degree of supervision required by the employee while
performing assigned tasks which are performed by ali persons
with the same job.

“Job class of empioyees,” as used in this part,
means employees performing in positions within the same
Jjob.

"Labor cost at standard" means a preestablished

measure of the labor el of cost, d by multiplying
labor-rate dard by labor-ti dard.
"Labor market," as used in this part, means a place
P T e

WNere ululvluuals CXCnange HIEII 1a0or 107 cumpensauon

Labor markets are identified and defined by a combination
of the following factors: (1) geography, (2) education
and/or technical background required, (3) experience
rcqum:d by the job, (4) hcensmg or certification

q &) 1 bership, and (6)
industry.
*1_abaor.rat dard" manns a T
Labor-rate means a pr
, expi din y terms, of the price of labor.
“Labor-time dard" means a p blished
measure, exp d in | terms, of the quantity of

labor.
“Material cost at standard" means a preestablished
measure of the material elements of cost, computed by

multiplying material-price standard hv material q

standard
“Material-price dard” means a p blished
p din y terms, of the price of
materiai.
*Material-quanti dard” means 2 p blished
, exp d in physical terms, of the quantity of
material.

"Moving average cost" means an inventory costing
method under which an ge unit cost is puted after
each acquisition by adding the cost of the newly acquired
units to the cost of the units of inveniory on hand and
dividing this figure by the new total number of units,

“Normal cost” means the annual cost attributable,
under the actuarial cost method in use, to years subsequent to
a particular valuation date.

"Original | of low cost p
means a group of items acquired for the initial outfitting of a




tangible capital asset or an operational unit, or a new additi

1 recid

1 value is a current forecast of the residual

to elther The items in the group individually cost less than
the i amount blished by the for
capitalization for the classes of assets acquired but in the
aggregate they represent a material investment. The group, as a
complement, is expected to be held for continued service
beyond the current period. Initial outfitting of the unit is
completed when the unit is ready and available for norma!
operations.

0 ethod" means a method of
recognizing pens:on cost only when benefits are paid to
retired employees or their beneficiaries.

"Pension plan” means a deferred compensation plan
established and maintained by one or more employers to
provide sy lly for the pay of benefits to plan
participants after their retirements; provided, that the benefits
Pr R S S R R
employees. Additional benefits such as permanent and total
disability and death payments, and survivorship payments to
beneficiaries of deceased emplayees may be an integral part of
a pension plan.

- *Pension plan participant” means any employee or
former employee of an employer or any member or former

of an empioyee or tion, who is or may become
eligible to receive a benefit from a pension plan which
covers employees of such employer or bers of such

organization who have satisfied the plan's participation
requirements, or whose beneficiaries are receiving or may be
eligible to receive any such benefit. A participant whose
employment status with the employer has not been
terminated is an active participant of the employer's pension
plan.

*Pricing" means the process of establishing a
reasonable amount or amounts to be paid for supplies or
services.

"Profit center,” as used in this part (other than
Subparts 31 3 and 31 6), means the smallest

d,

or Ily g of a p
charged by management with profit and loss
responsibilities.

“Projected average loss" means the estimated long-
term average loss per period for periods of comparable
exposure to risk of loss.

“Projected benefit cost method" means any of the
several actuarial cost methods which distribute the
estimated total cost of all the employees' prospective
benefits over a period of years, usually their working
careers.

*Proposal" means any offer or other submission
used as a basis for pricing a contract, contract modification,
or termination settlement or for securing payments
thereunder.

"Residual value” means the proceeds, fess removal
and disposal costs, if any, realized upon disposition of a
tangible capital asset. It usually is measured by the net
proceeds from the sale or other disposition of the asset, or its
fair value if the asset is traded in on another asset. The

value.

“Segment" means one of two or more divisions,
product departments, plants, or other subdivisions of an
organization reporting directly to a home office, usually
identified with responsibility for profit and/or producing a
product or service. The term includes Government-owned
contractor-operated (GOCO) facilities, and joint ventures and
subsidiaries (domestic and foreign) in which the organization
has a majority ownership. The term also includes those joint

it and subsidiaries (d ic and foreign) in which the
organization has less than a majority of ownership, but over
which it exercises control.

*Self-i " means the ption or ion of
the nsk of loss by the whether vol ily or
ily. Self-i includes the deductible portion

..... hnead incueanca
of purchased insurance.

"Self-insurance charge” means a cost which
P the proj ge loss under a self-
plan.

"Service life" means the period of usefuiness of a
tangible capital asset (or group of assets) to its current owner.
The period may be expressed in units of time or output. The
estimated service life of a tangible capital asset (or group of
assets) is a current forecast of its service life and is the period
over which depreciation cost is to be assigned.

"Spread-gain actuarial cost method" means any of the
several projected benefit actuarial cost methods under which
actuarial gains and losses are included as part of the current
and future normal costs of the pension plan.

*Standard cost” means any cost computed with the
use of preestablished measures.

*Tangible capital asset” means an asset that has
physical substance, more than minimal value, and is expected
to be held by an enterprise for continued use or possession
beyond the current accounting period for the services it
yields.

"Termination gain or loss” means an actuarial gain or
loss resulting from the difference between the assumed and
actual rates at which pension plan participants separate from
employment for reasons other than retirement, disability, or
death.

"Unallowable cost" means any cost which, under the
provisions of any pertinent law, regulanon or contract,
cannot be included in prices, cost or
settlements under a Government contract to which it is
allocable.

"Unfunded pension pian,* as used in this part, means
a defined benefit pension plan for which no funding agency is

blished for the lation of contributi

*Variance" means the difference between a
preestablished measure and an actuai measure.

"Weighted average cost” means an lnvemory costing
method under which an ge unit cost is
periodically by dividing the sum of the cost of




beginning inventory plus the cost of acquisitions by the total
number of units included in these two categories.

31.002 Availability of accounting guide.

n i devel

Contractors in ping or
improving their ing sy and p d may
request a copy of the gmde entitled "Guldance for New
Contractors" (DCAAP 7641.90). The guide is available from:
Headquarters, Defense Contract Audit Agency, Operating
Administrative Office, 8725 John J. Kingman Road, Suite
2135, Fort Belvoir, Virginia 22060-6219; Telephone No.
{703) 767-1066; Telefax No. (703) 767-1061.

SUBPART 31.1~-APPLICABILITY

31.100 Scope of subpart.

This subpart describes the applicability of the cost
principles and p d in g subparts of this part
to various types of contracts and subcomract& It also
describes the need for advance agreements.

31.101 Objectives,

In recognition of differing organizational
characteristics, the cost principles and procedures in the
succeeding subparts are grouped basically by organizational
type; e.g., commercial concerns and educational institutions.
The overall objective is to provide that, to the extent
practicable, all organizations of similar types doing similar
wark will follow the same cost principles and procedures. To
achieve this uniformity, individual deviations concerning
cost principles require ad pproval of the agency head or
designee. Class deviations for the civilian agencies require
advance approval of the Civilian Agency Acquisition
Council. Class deviations for the National Aeronautics and
Space Administration require approval of the
A iate Admini for P . Class deviations for
the Department of Defense require advance approval of the
Director of Defense Procurement, Office of the Under Secretary
of Defense for Acquisition and Technology.

31.105 Construction and architect-engineer contracts.

(a) This category includes all and
modifications negotiated on the basis of cost with
organizations other than educational institutions (see
31.104), State and local governments (see 31.107), and
nonprofit organizations except those exempted under OMB
Circular A-122 (see 31.108) for construction management or
construction, alteration or repair of buildings, bndg&s roads,
or other kinds of real property. It also includ:
engineer contracts relaled to constructmn projects. It does not
include contracts for vessels, aircraft, or other kinds of
personal property.

(b) Except as otherwise provided in (d} below, the
cost principles and procedures in Subpart 31.2 shall be used

in the pricing of contracts and contract modifications in this
category if cost analysis is performed as required by 15.805-3.

(©) In addition the contracting officer shali
incorporate the cost principles and pi d in Sub
31.2 (as modified by (d) below) by reference in con!racts in
this category as the basis for--

(1) Determining reimbursable costs under cost-
i including cost-reimt
subcontracts thereunder;

(2) Negotiating indirect cost rates;

(3) Proposing, negotiating, or determining costs
under terminated contracts;

(4) Price revision of fixed-price incentive contracts;

and
(5) Pricing changes and other contract
modifications.
(d) Except as otherwise provided in this paragraph
(), the allowability of costs for constructlon and architect-
shall be d d in accordance with

Subpan 31.2.

(1) Because of widely varying factors such as the
nature, size, duration, and location of the construction project,
advance agreements as set forth in 31.109, for such items as
home office overhead, partners' compensation, employment of
consultants, and equipment usage costs, are particularly
important in construction and architect-engineer contracts.
When appropriate, they serve to express the pam&s

ding and avoid possibl b or

disallowances.

) "Constructlon equlpment as used in this
section, means eq| luding marine i ) in
sound workable condition, either owned or controlled by the

or the sub at any tier, or obtained from a
commerciat rental source, and furished for use under
Government contracts.

(i) Allowabl hip and
be determined as follows:

(A) Actual cost data shall be used when such data
can be determined for both ownership and operations costs for
each piece of equipment, or groups of similar serial or series

y from the 's ing records. When
such costs cannot be so determined, the contracting agency
may specify the use of a particular schedule of predetermined
rates or any part thereof to determine ownership and operating
costs of construction equipment (see subdivisions (d)}(2)(i}(B)
and (C) of this section). However, costs otherwise
unallowable under this part shall not become allowable
through the use of any schedule (see 31.109(c)). For example,

hedules need to be adjusted for Government contract
costing purposes if they are based on repiacement cost,
include unallowable interest costs, or use improper cost of
money rates or computations. Contracting officers should
review the computations and factors included within the
specified schedule and ensure that unatlowable or
unacceptably computed factors are not aliowed in cost
submissions.

g costs shall




(B) Predetermined schedules of construction
equxpment use rates (e.g., the Constructlon Equipment
0 p and Operati p Schedule, published by
the US. Army Corps of industry sp d
construction equipment cost guida, or commercially
published schedules of construction equipment use cost)
provide g ership and operating rates for

i i The il for operating costs
may include costs for such items as fuel, filters, oil, and grease;
servicing, repairs, and maintenance; and tire wear and repair.
Costs of labor, mobilization, demobilization, overhead, and
proﬁt are generally not reflected in schedules, and separate

may be Y.

{C) When & schedule of predetermined use rates for
construction equipment is used to determine direct costs, all
costs of equip that are included in the cost all
provided by the schedule shall be identified and eliminated
from the contractor's other direct and indirect costs charged to
the If the r's system provides for
site or home office overhead allocations, all costs which are

PRI . Lo e o

in the v ""'maynl:eowu:

included in any cost input base before computing the
contractor's overhead rate. In periods of suspension of work
pursuant to a contract clause, the allowance for equipment
ownership shail not exceed an amount for standby cost as
determined by the schedule or contract provision.

(ii) Reasonable costs of renting construction

quipment are aliowabie (but see paragraph (C) of this
subsection).

(A) Costs, such as maintenance and minor or running
repairs incident to operating such rented equipment, that are
not included in the rental rate are allowable.

(B) Costs incident to major repair and overhaul of
rental equipment are unatlowable.

{C) The aiiowabiiity of charges for consiruction
equipment rented from any division, subsidiary, or
organization under common control, will be determined in
accordance with 31.205-36(b)(3).

(3) Costs incurred at the job site incident to
performing the work, such as the cost of superintendence,
timekeeping and clerical work, engineering, utility costs,
supplies, material handiing, restoration and cieanup, etc., are
allowable as direct or indirect costs, provided the accounting

used is in d: with the r's
blished and i ly followed cost i
practices for all work.

(4) Rental and any other costs, less any applicable
credits incurred in acquiring the temporary use of land,
structures, and facilities are ailiowable. Costs, iess any

pplicable credits, i d in g or fabricating
structures and facilities of a temporary nature are allowabl

SUBPART 31.2-CONTRACTS WITH
COMMERCIAL ORGANIZATIONS

31.201 General.
31.201-1 Composition of total cost.

(a) The total cost of a contract is the sum of the direct
and indirect costs ailocable to the i d or to be
incurred, less any allocable credits, plus any allocable cost of
money pursuant to 31.205-10, In ascenammg what

a cost, any Ily pted method of
determining or estimating costs that is equitable and is
consistently applied may be used, inc

properly adjusted for apphcable variances. See 31. 201-2(b)

ne standard costs
ng standard costs

and (c) for Cost A dards (CAS) requi
(b) While the to'al cost of a contract includes all
costs properly allocable to the the allowable costs to

the Government are limited to those allocable costs which are
allowable pursuant to Part 31 and applicable agency

ionlaanes

supplements.
31.201-2 Determining allowability.

(a) The factors to be considered in determining
whether a cost is allowable include the following:
(1) Reasonableness.

17y Allsaabiliseg
{2) Auscaviity.

(3) Standards promulgaled by the CAS Board if
pp otherwise, g lly
principles and practices appropriate to the pamcular
circumstances.
(4) Terms of the contract.
(5) Any limitations set forth in thls subpan

Licabl

incorporate the measurement, assignment, and allocability
rules of selected CAS and limit the allowability of costs to the
amounts determined using the criteria in those selected
standards. Only those CAS or portions of standards
specifically made applicable by the cost principles in this
subpart are y unless the is CAS ed (see
Part 30). Business units thai are not otherwise subject to
these standards under a CAS clause are subject 1o the selected
standards only for the purpose of determining allowability of
costs on Government Including the selected
standards in the cost principles does not subject the business
unit to any other CAS rules and regulations. The applicability
of the CAS rules and regulations is determined by the CAS
ciause, if any, in the contract and the r’equnemeﬁii of the
standards themselves.
(c) When P are

mconsnstent with this Subpart 31.2, costs resulting from such

p shall not be allowed in excess of the
amount that would have resulted from using practices
consistent with this subpart.




(M A is responsible for ing for
costs appropnately and for maintaining records, includi
supporting d d to d that costs

claimed have been incurred, are allocable to the contract, and
comply with applicable cost principles in this subpart and
agency suppl The ing officer may disallow all
or part of a claimed cost which is inadequately supported.

31.201-3 Determining reasonableness.

(a) A cost is reasonable if; in its nature and amount,
it does not exceed that which would be mcurred by a prudent
person in the duct of p
Reasonableness of specific costs must be examined with
particular care in connection with firms or their separate
divisions that may not be subject to effective competitive

See 31.205-6(j)(4) for rules related to refund or credit to the
Government upon i n of an funded defined
benefit pension plan.

31.201-6 Accounting for unaliowable costs.

(a) Costs (hat are p y llowable or ity
agreed to be unall e, includi lly agreed to be
llowable directly costs shall be identified and

excluded from any billing, claim, or proposal applicable to a
Government A directly d cost is any cost
which is generated solely as a result of incurring another cost,
and which would not have been incurred had the other cost
not been incurred. When an unallowable cost is incurred, its
directly associated costs are also unaflowable.

(b) Costs which specifically become designated as

No p ion of bl shall be hed

to the incurrence of costs by a contractor. If an initial review of
the facts results in a challenge of a specific cost by the
contracting officer or the ing officer's rep

the burden of proof shall be upon the contractor to wtabllsh
that such cost is reasonable.

(b) What is reasonable depends upon a vanety of

i and ci

(1) Whether it is the type of cost generally
recognized as ordinary and necessary for the conduct of the

's busi or the perft

(2) G Iy pted sound b
arm's-length bargaining, and Federal and State Iaws and
regulations;

(3) The contractor's responsibilities to the
Government, other customers, the owners of the business,
employees, and the public at large; and

(4) Any significant deviations from the contractor's
established practices.

31.201-4 Determining allocability.

Acostisallocableifitisassignableorchageable toone
ormore cost objectives onthe tasis ofrelative benefits recaved or
otherequitablerelationship. Subject o the firegoing,a cwstis
allocabletoa Govannentcontract ifit—-

(a)Is i d ifically for the

(b) Benefits both the comract and other work, and
can be distributed to them in reasonable proportion to the
benefits received; or

(c)Is y to the overall operation of the
business, although a direct relationship to any particular cost
objective cannot be shown.

31.201-5 Credits.

The applicable portion of any income, rebate,
allowance, or other credit relating to any atlowable cost and
received by or accruing to the contractor shall be credited to
the Government either as a cost reduction or by cash refund.

Hlowable or as lowable directly iated costs of
unallowable costs as a result of a written decision furnished
by a contracting officer shall be identified if included in or
used in computing any billing, claim, or proposal applicable
to a G This identification requirement
applies also to any costs incurred for the same purpose under
like circumstances as the costs specifically identified as
unallowable under either this paragraph or paragraph (a)
above.

(c) The practices for for and pr
of unallowable costs will be those as described in 48 CFR
9904.405, Accounting for Unallowable Costs.

(d) If a directly associated cost is included in a cost
pool which is allocated over a base that includes the
unatlowable cost with which it is associated, the directly
associated cost shall remain in the cost pool. Since the
unallowable costs will attract their allocable share of costs
from the cost pool, no further action is required to assure
disallowance of the directly associated costs. In all other
cases, the directly associated costs, if material in amount, must
be purged from the cost pool as unallowable costs.

(e)(1) In determining the materiality of a directly

d cost, ideration should be given 10 the
significance of (i) the actual dollar amount, (ii) the cumulative
effect of all directly associated costs in a cost pool, or (iii) the
ultimate effect on the cost of Government contracts.

(2) Salary expenses of employees who participate in
activities that generate unallowable costs shall be treated as
directly associated costs to the extent of the time spent on the
proscribed activity, provided the costs are material in

d: with ‘, h (e)(1) above (except when such
salary exp are, th I llowable). The time spent
in proscribed activities should be compared to total time
spent on company activities to determine if the costs are
material, Time spent by employees outside the normal working
hours should not be considered except when it is evident that
an employee engages so frequently in company activities
during periods outside normal working hours as to indicate
that such activities are a part of the employee's regular duties.




{(3) When a selected item of cost under 31.205
provides that directly associated costs be unallowable, it is
intended that such directly associated costs be unallowable
only if determined to be material in amount in accordance with
the criteria provided in subparagraphs (e)(1) and (e)(2) above,
except in those situations where allowance of any of the
directly associated costs involved would be considered to be
contrary to public policy.

31.201-7 Construction and architect-engineer
contracts.

Specific principles and procedures for evaluating
and determining costs in connection with contracts and
subcontracts for construction, and architect-engineer
contracts related to construction projects, are in 31.105. The
applicability of these principles and procedures is set forth in
31.000 and 31.100.

31.202 Direct costs.

(a) A direct cost is any cost that can be identified
specifically with a particular final cost objective. No final cost
objective shall have allocated to it as a direct cost any cost, if
other costs incurred for the same purpose in like circumstances
have been included in any indirect cost pool to be allocated
to that or any other final cost objective. Costs identified
specifically with the contract are direct costs of the contract
and are to be charged directly to the contract. All costs
specifically identified with other final cost objectives of the
contractor are direct costs of those cost objectives and are not
to be charged to the contract directly or indirectly.

(b) For reasons of practicality, any direct cost of
minor dollar amount may be treated as an indirect cost if the
accounting treatment--

(1) Is consistently applied to all final cost
objectives; and

(2) Produces substantially the same results as
treating the cost as a direct cost.

31.203 Indirect costs.

(a) An indirect cost is any cost not directly
identified with a single, final cost objective, but identified
with two or more final cost objectives or an intermediate cost
objective. It is not subject to treatment as a direct cost. After
direct costs have been determined and charged directly to the
contract or other work, indirect costs are those rcmainin‘g_ to
be allocated to the several cost objectives. An indirect cost
shall not be allocated to a final cost objective if other costs
incurred for the same purpose in Jike circumstances have been
included as a direct cost of that or any other final cost
objective.

(b) Indirect costs shall be accumulated by logical
cost groupings with due id of the reasons for
incurring such costs. Each grouping should be determined so
as to permit distribution of the grouping on the basis of the
benefits accruing to the several cost objectives. Commonly,

ing head, selling
dministrative (G&A) exp are sep y grouped.
Similarly, the particular case may require subdivision of these
groupings, e.g., building p costs might be separable
from those of personnel administration within the
manufacturing overhead group. This necessitates selecting a
distribution base common to all cost objectives to which the
grouping is to be allocated. The base should be selected so as
to permit allocation of the grouping on the basis of the
benefits accruing to the several cost objectives. When
substantially the same results can be achieved through less
precise methods, the number and composition of cost
groupings should be governed by practical considerations
and should not unduly complicate the allocation.
(c) Once an appropriate base for distributing indirect

costs has been accepted, it shall not be fragmented by

ing individual el All items properly inciudable
in an indirect cost base should bear a pro rata share of indirect
costs irrespective of their as Government contract
costs, For example, when a cost input base is used for the
distribution of G&A costs, all items that would properly be
part of the cost input base, whether allowable or unallowable,
shall be included in the base and bear their pro rata share of
G&A costs. '

(d) The contractor's method of allocating indirect

costs shall be in d: with dards p Igated by

the CAS Board, if applicable to the contract; otherwise, the
method shall be in d with 1 d
ing principles which are
method may require examination when--
(1) Substantial differences occur between the cost
patterns of work under the contract and the contractor's other

work;

and general and

y P
ly applied. The

(2) Significant changes occur in the nature of the
business, the extent of subcontracting, fixed-asset
imp: 1 ies, the volume of sales and
producti f: ing p the s
or other rel i or
(3) Indirect cost groupings developed for a
contractor's primary location are applied to offsite locations.
Sep! cost groupings for costs allocable to offsite |
may be necessary to permit equitable distribution of costs on
the basis of the benefits accruing to the several cost
objectives.

(€) A base period for allocating indirect costs is the
cost accounting period during which such costs are incurred
and accumulated for distribution to work performed in that
period. The criteria and guidance in 30.406 for selecting the
cost accounting periods to be used in allocating indirect
costs are incorporated herein for application to contracts
subject to full CAS coverage. For contracts subject to
modified CAS coverage and for non-CAS-covered contracts,
the base period for allocating indirect costs will normally be
the contractor's fiscal year. But a shorter period may be
appropriate (1) for contracts in which performance involves
only a minor portion of the fiscal year, or (2) when it is general
practice in the industry to use a shorter period. When a

1
P




contract is performed over an extended period, as many base
periods shall be used as are required to represent the period of
contract performance.

(f) Special care should be exercised in applying the
principles of pamgruphs (b), (c), and (d) above when
Gover p d (GOCO) plants are
involved. The distribution of corporate, division, or branch
office G&A expenses to such plants operating with little or no
dependence on corporate administrative activities may require
more precise cost groupings, detailed ing, and

carefully developed distribution bases.

31.204 Application of principles and
procedures.

(a) Costs shall be allowed to the extent they are
reasonable, atlocable, and determined to be allowable under
31.201, 31.202, 31.203, and 31.205. These criteria apply to all
of the selected items that follow, even if particular guidance is
provided for certain items for emphasis or clarity.

(b) Costs incurred as relmbursemems or payments to
a under a cost b fixed-price
incentive, or price redeterminable type sub of any tier
abave the first firm-fixed-price subcontract or fixed-price

L

b with ic price adj isi are
allowable to the extent that allowance is conSIStem with the
appropriate subpart of this Part 31 applicable to the
subcontract involved. Costs incurred as payments under firm-
fixed-price subcontracts or fixed-price subcontracts with
economic price adjustment provisions or modifications
thereto, when cost analysis was performed under 15.805-3,
shall be allowable only to the extent that the price was
negotiated in accordance with 31.102.

(c) Section 31.205 does not cover every element of
cost. Failure to include any item of cost does not 1mply that it
is either allowable or unallowable. The d of
allowability shall be based on the principles and standards in
this subpart and the treatment of similar or related selected

items. When more than one subsection in 31.205 is rel to
a contractor cost, the cost shall be apportioned among the
pplicable subsecti and the determination of allowability

of each portion shall be based on the guidance contained in
the applicable subsection. When a cost, to which more than
one subsection in 31.205 is relevant, cannot be apportioned,
the determination of allowability shall be based on the

id: ined in the that most specifically
deals with, or best captures the essential nature of, the cost at
issue.




Appendix 18 - ASBCA ADR Sample Forms

ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE SIX
5109 LEESBURG PIKE
FALLS CHURCH, VA 22041-3208

NOTICE REGARDING ALTERNATIVE METHODS OF
DISPUTE RESQLUTION

The Contract Disputes Act of l978 41 U.S.C. § 607, states that boards of contract appeals "shall provide to the fullest extent practicable,
informal, ditious, and i fution of dispute all. Resolution of a dispute at the earliest stage feasible, by the fastest and least
expensive method possxhle, benefits both parties. To that end, the Board suggests that the parties consider Altemative Disputes Resolution
{ADR) procedures.

The ADR methods described in this Notice are i d to suggest techniques which have worked in the past. Any method which brings
the parties together in settlement, or partial senlement, of their dlsputes is a good method The ADR methods listed are not mtended 10
preclude the parties’ use of other ADR techniques Whlch do not require the Board's participation, such as settl ions, fact
fmdmg or p B iation, or minitrial not involving use of the Board's personnel. The ADR methods descnbed below
are d dto 1! isting ™ j ial" settlement techniques, not to replace them. Any method, or combination of methods,
including one which will resultina hmdmg decision, may be selected by the parties without regard to the dollar amount in dispute.

Requests to the Board to utilize ADR procedures must be made jointly by the parties. If an ADR method involving the Board's
participation Is requested by the pa.mes the presiding i ive judge or ber of the Board's legal staff will forward the request to
the Board's Chairman for i Unilateral or motions seeking ADR wili not be considered. The presiding administrative
judge or member of the Board's legal staff may also schedule a conference to explore the desirability and selection of an ADR methed. if a
non-binding ADR method involving the Board's partici is req a.nd appi d by the Chairman, a settlement judge or a neutral
advisor will be appointed. Usually the person appointed will be an administrative judge or hearing examiner employed by the Board.

L to the active do
Board's Rules. To faclhlate full, frank and open Jjudge or neutral :dvxscr who has pammpated
in a non-binding ADR procedure which has failed to resolve the underlying dlspule will ordinarily not participate in the restored appeal.
Further, the judge or advisor will not discuss the merits of the appeal or substantive matters involved in the ADR proceedings with other
Board personnel. Unless the parties explicitly request to the contrary, and such request is approved by the Chairman, the assigned ADR
settiement judge or neutral advisor will be recused from consideration of the restored appeal.

Written material prepared specnﬁcally for use in an ADR proceeding, oral presentations made at an ADR p ding, and all di
in ion with such p di of the parties and a settlement judge ora neutral advisor are confidential and,
unless otherwise specxﬁcally agreed by the pama, ible as evid: in any pending or future Board proceeding involving the parties
or matter in dispute. However, evidence otherwise admissible before the Board is not ndered i issible b of its use in a ADR
proceeding.

Guideli d and requi impl ing the ADR method selected will be prescribed by agreement of the parties and the
settlement judgc or neutral adVIsor ADR methods can be used successfully at any stage of the litigation. Adoption of an ADR method as
early in the appeal process as feasible will elimi b ial cost and daisy. Generally, ADR p dings will be luded within 120

days following approval of their use by the Chairman.



The following ADR methods are I and vol y. Both parties and the Board must agree to use of any of these methods.

1. Settlement Judge: A settlement judge, is an administrative judge or hearing examiner who will not hear or have any format or
informal decision-making authority in the appeal and who is appointed for the purpose of facilitating settl In many ci
settlement can be fostered by a frank, in-depth di ion of the gths and weal of each party's position with the settlement judge.
The agenda for meetings with the settlement judge will be flexible to date the of the individual appeal. To further the
| effort, the setti judge may meet with the parties either jointly or lndlwdually A settl judge's dations are not
binding on the parties.

2. Minitrial: The minitrial is a highly flexible, expedited, but structured, procedure where each party presents an abbreviated version of

its position to principals of the parties who have full contractual authority to lude a and to a Board-appointed neutral advisor.
The parties determine the form of prsematmn without regard to y judicial p dings and rules of evid Principals and the
neutral advisor pamclpale dunng thep of evid: in d: with their ads g onp dure. Upon 1
of these p: iations are conducted. The neutral advisor may assist the parties in negotiating a settlement. The
dures for each minitrial will be designed to meet the needs of the individual appeal. The neutral advisor's recommendations are not
bindmg.
3. Summary Trial With Binding Decision; A summary trial with binding decisionIsa p d hereby the scheduling of the appeal is

expedited and the parties try theit appeal informally before an administrative judge or panel of Judgs A summary, "bench” decision
generally will be issued upon conclusion of the trial or a summary written decision will be issued no later than ten days following the Later
of conclusion of the trial or receipt of a trial transcript. The parties must agree that all decisions, rulings, and orders by the Board under this
method shall be final conclusive, not appealable, and may not be set aside, except for fraud. All such decisions, rulings, and orders will have
no precedential value. The length of trial and the extent to which scheduling of the appeal is expedlted will be tailored to the needs of each
particular appeal. Pretrial, trial, and post-trial procedures and rules applicable to appeals gt y will be modified or eli dto
resolution of the appeal.

4. Other Agreed Methods: The parties and the Board may agree upon other Informal methods which are structured and tailored to suit
the requirements of the individual appeal.

The above-listed ADR procedures are intended to shorten and simplify the Board's more fi lized p d G ly, lf the parties
resolve their dispute by agreement, they benefit in terms of cost and time savings and mai or ion of amicabl i The
Board will not view the parties, participation in ADR p dings as a sign of weakness. Any method adopted for dispute futi

depends upon both parties having a firm, good faith commitment to resolve their differences. Absent such intention, the best structured
dispute resolution procedure is unlikely to be successful.

These d are provided for refe only and are subject to change. Reprinted with permission of the Armed Services Board of
Contragt Appeals. 1997



ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE SIX

5109 LEESBURG PIKE
FALLS CHURCH, VA 22041-3208

14 December 1993

[NOTE: The following sample ag| is provided in resp fo req the Board receives for examples of ADR agreements that may
be suitable for use in ADR proceedings under the Board's "Notice Regarding Alternative Methods of Dispute Resolution.” This sample is
offered as an aid to the parties in focusing their thoughts on the ground rules that will best serve their interests in resolving a particular
dispute. The Board recognizes that one of the strengths of the ADR process would be lost if the same procedural format were insisted on in
every case. Thus, the Board by offering this sample does not intend to restrict the parties' discretion in tailoring the agreement to meet their
particular needs. Paragraphs 13 and 14, h , are key fe of the S y Trial with Binding Decision Method of ADR. In all

cases Itation with the presiding judge is ged.]

SAMPLE

(herei na 11

THIS AGREEMZENT is entered into by and between ( ter "App ") and the Department of
fier the "G ).

WHEREAS, Appellant and the Government entered into Contract No: ; and

WHEREAS, Appetlant filed with the Armed Services Board of Contract Appeals (hereinafter the "ASBCA") an appeal under said
contract; and

WHEREAS, said appeal is designated ASBCA No. and
WHEREAS, ASBCA No. invoives claims by [Appellant for] [Govemment for] in the amount of $ ;and
WHEREAS, the parties wish to resolve the appeal by al ive dispute lution, specifically y trial with binding decision,

under the Contract Disputes Act; and

WHEREAS, the ASBCA is authorized to resolve disputes by alternative disputes resolution under its Charter and the Contract Disputes
Act; and

NOW THEREFORE, the parties mutually stipulate and agree as follows:
1. Motion practice in this appeal is waived.

2. Discovery will be concluded by

3. The documentary record will be limited to those documeits which have been submitted, identified and indexed p 10
Rule 4 or as exhibits no later than

[NOTE The parties may agree o] have the appeal decided on the documentary record in accordance with ASBCA Rule 11. If so, such
may be pi din hs and should include the concepts in 11 12-14 below modified as may be necessary.

ay
If the parties seek an oral hearing on the appeal, the following ADR paragraphs should be idered:]

4. Each party's hearing presentation will be limited to hours [day], including time for ination of
ion of rebuttal evidence and oral if any. .

5. The appeal shall be tried informatly, and the rules of evidence are waived. The parties agree, nonetheless, that the presiding
judge shall retain di ion 1o limit evid where y for the bl duct of the hearing.




6. Witnesses shall be examined orally under oath or affirmation. A party shall be allowed to ine the ad party's
witnesses.

7. Pre- and post-hearing briefs are waived. [A very brief (three to five page) preheating submission is often useful to the
presiding judge.)

8. A transcript of the p dings will be prepared. [Preparation of a transcript is waived.]

9. Each party will bear its own fees and expenses, including but not limited to attorney and agent fees and compensation for
witnesses, incurred incidental to the ADR proceeding;

10. The hearing on this appeal is scheduted for day(s), namely: g

11. The issues in dispute shall be presented in the following order:

a0 op

and
e. [Other issues, if any]

12. The Board shall issue a bench decision at the conclusion of the hearing, o, at the option of the presiding judge, no
later than business days after receipt of the transcript [or conclusion of the hearing if no transcript).

findi

13. The decision will contain no gs of fact or lusions of law.

14. The Board's decision shall be final, conclusive, not subject to reconsideration or appeal, and may not be set aside,
except for fraud. The decision shall have no precedential value.

APPELLANT GOVERNMENT AGENCY

By: By:
Dated Dated




ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE SiX
5109 LEESBURG PIKE
FALLS CHURCH, VA 2204]-3208

14 May 1994
[NOTE: The following sample is provided in resp w requests the Board receives for examples of ADR agreements that may be suitable
for use in ADR pmowdmgs under the Bond'x "Notice Regardi ive Methods of Dispute Resolution.” This sample is offered solely as an aid to the

parties in focusing their thoughts on the ground rules that will best serve their interests in resolving a particular dispute. The Board recognizes that one of
the strengths of the ADR process would be lost if the same procedural format were insisted on in every case. Thus, the Board by offering this sample does

not intend to restrict the parties’ discretion in tailoring the to meet their particular needs. P: hs 2, 6 and 9, h , are key features of the
settlement judge method of ADR. In all cases ion with the presiding judge is d.)
SAMPLE
AGREEMENT TO UTILIZE THE PROCEDURE OR SETTLEMENT JUDGE
UNDER THE ASBCA'S "NOTICE REGARDING
ALTERNATIVE METHODS Of DISPUTE RESOLUTION"
THIS AGREEMENT is entered into by and between (hereinafier "Appeliant”) and the D of
(hereinafier the "Govemment").

WHEREAS, Appellant and the Government cntered into Contract No. sand

WHEREAS, Appellant filed with the Armed Services Board of Contract Appeals (hercinafter the "ASBCA") an appeal under said contract; and
WHEREAS, said appeal is desi d ASBCA No. and

WHEREAS, ASBCA No. involves claims [Appellant for}{Government for] in the amount of $ 5 and

WHEREAS, the partics wish to resolve the appeal by alternative dispute resolution, specifically with the assistance of a settiement judge, under the
Contract Disputes Act; and

‘WHEREAS, the ASBCA is authorized to resolve disputes by alternative disputes resolution under its Charter and the Contract Disputes Act; and
NOW THEREFOQRE, the partics mutually stipulatc and agrec as follows:

1. Schedulc. The ADR proceeding on the appeal is scheduled ______ for days(s), namely: at the Board (or ather agreed location),
2. Scitlement judge. The judge's role will be to facilitate the paruas arties’ settlement efforts. The judge may meet with the parties either jointly or

individually and to the extent y to foster a i | of the dispute. The judge's recommendations are not binding on the
parties. [Note: The sett] judge will ily not partici further in the appeal if the parties’ efforts are unsuccessful, unless the partics seek
the continved involvement of the judge.}

3. Record. (The parties should agree on what documents will be included in the record for ideration by the settl judge in ing the
merits of the parties' positions)

4. Transcript A ipt of the dings will not be d

5. Agenda The presentations of the parties will be informal and the rules of evidence are waived. The settlement judge may, nonetheless, guide the
presentation of evidence. [The parties should spell out how they wish to make their informal presentations and agree on time to be allotied to
various phases of the process. It is often helpful for each party to submit a brief position paper (3 to 5 pages) sufficiently in advance of the
proceeding for the judge to consider it in connection with the moord agleed to by the parties.]

6. Padicipants Each party will include among ns a wﬂ.h hority to settle the appeal.

7. Use of statements and documents The admissibility of made or di used in ion with the ADR ding will be
govemned by Federal Rule of Evidence 408.

8. Fecs and cxpenscs Each pany will bear its own feel and cxpenses, including but not limited to attorney and agent fecs and compensation for

d incurred incidental to the ADR

9. Good faith. All partici in the ADR ding agree to act in good faith in all aspects of the proceeding with the view of resolving the dispute.
APPELLANT GOVERNMENT AGENCY
By: By:

Dated Dated



ARMED SERVICES BOARD OF CONTRACT APPEALS
SKYLINE SIX

5109 LEESBURG PIKE
FALLS CHURCH, VA 22041.3208
25 October 1996
[NOTE: The following sample agr is provid p to requests the Board receives for examples of agreements that may be suitable for use
in Al ive Dispute Resolution (ADR) p di underthz Board-s "Notice Regarding Altemative Methods of Dispute Resolution.” This sample is

offered as an aid to the parties in focusmg their thonghls on the ground rules that will best serve their interests in resolvmg a particular dispute. The Board
recognizes that one of the strengths of the ADR process would be lost if the same procedural formalm lmmcd on in every case. Thus, the Board by
offering this sample does not intend to restrict the parties’ discretion in tailoring the to meet their needs. P: } 2 3and4,
however, are key features of the minitrial method of ADR. In all cases I with the presidi judge is d.]

SAMPLE

AGREEMENT TO UTILIZE THE MINITRIAL PROCEDURE
UNDER THE ASBCA'S “NOTICE REGARDING
ALTERNATIVE METHODS OF DISPUTE RESOLUTION"

THIS AGREEMENT is entered into by and ¢ (hereinafter the Appellant) and (hereinafter the G ).

‘WHEREAS, the Appellant and the Govemment entered into contract No. ;and

WHEREAS, the Appellam and the Government are currently engaged in litigation before the Armed Services Board of Contract Appeals
(ASBCA or Board), which is docketed as ASBCA No(s) ;and

WHEREAS, the Appellant and the Government wish to resolve their dispute through the use of the minitrial method of altemative
dispute resolution (ADR) under the Contract Disputes Act; and

WHEREAS, the ASBCA is authorized to resolve disputes by ADR under its Charter and the Contract Disputes Act;
NOW THEREFORE, the Appellant and the G lly stipulate and agree as follows:

1. Scopeofthe ADR The Appeltant and the G will voluntarily engage in a non-binding minitrial on the claim(s) of .
[Spelt out the partics' claims (mcludmg the amounts) that are to be resolved during the proceeding to a level of detail that satisfies the parties.]

2. Good Faith Efforts to Resolve the Dispute. The goal of the ADR proceeding is to resolve the matters in dispute between the partics through
negollauon by thc pmm pnnclpnl representatives, guided as necessary by a neutral advisor. To this end the minitrial proceeding will be simed at
the and the neutral advisor of the underlying bascs of the parties’ positions. Each party will have the opportunity and
responsibility to present its "best case™ on entitl and tum. The ions will be made primarily through the parties* counsel. Other persons
may attend in the discretion of each party. All participants in the ADR proceeding agree to act in good faith in all aspects of the proceeding with the goal of
resolving the dispute.

3. The Principal R ixgs. The principal rep ives for the purpose of this proceeding will be:

For the Appellant

For the Govemment:

Each party that its princi ive will come to the ADR proceeding with full aulhomy to settle the matter, and that it will obtain any
required reviews or approvals in advance of the proceeding. Each party will bear its own exp iated with the ADR p di

4. The Neutral Advisor. The ASBCA will designate the neutral advisor. The neutral advisor will preside during the ADR proceeding and will
participate in the negotiations between the parties. The neutral advisor may comment on any of the issues involved and may express an opinion on the
relative strength and weaknesses of positions taken by either or both of the partics. The neutral advisor may meet with the parties or their counsel, jointly or
individually, o the extent the neutral advisor decms desirable to foster a iated settl of the dispute. The neutral advisor's recommendations are not
binding on the parties. In the event the ADR proceeding does not result in settlement of the issues in dispute, the neutral advisor will not participate further
in the appeal. (Recusal is the normal practice if the ADR is unsuccessful; however, the partics may seck the continued involvement of the neutral advisor.]
The neutral advisor will serve at no expense to cither party.

5. Riscovery. [Parties should take into account the discovery necessary for the minitrial. Board practice is to stay discovery during the ADR
proceeding if it is reasonable to do s0.) Discovery will be stayed from the date of this Agreement. If this matter is not resolved as a result of the ADR



proceeding, the Board will fift the stay. The Appellant and the Govenment will remain entitled to pursue such additional discovery as they believe
necessary and as the Board may allow.

6. The Regord for Purposs of the ADR Proceeding. The Appeliant and the Gi in ltation with the neutral advisor will agree on the
composition of the record upon which the ADR proceeding will be based. (Generally, the parties will designate key portions of the R4 file and often
prepare special exhibits. The extent of the record and the time of its submission to the parties' representatives and the neutral advisor is left to the parties,
keeping in mind that the record must be ble and the time to assimilate it sufficient.] No fater than ______ weeks prior to commencement of the
minitrial proceeding, the parties will provide to the neutral advisor and exchange copies of all documentary y evidence propased for utilization at the
conference, inclusive of a listing of all witnesses with a bricf statement of the subject matter of their testimony.

7. The Position Paper No later than _____ weeks prior to of the ding, the parties will exchange and submit to the principal
representatives and the neutral advisor a posmon paper of no morc than 30 double-spaced pages. The position paper will spcll out a party's factual and
legal position on cach claim to be resolved. Each party may submit a reply of no more than 10 pages not later than weeks prior to the commencement of
the proceeding.

8. The Schedule The minitrial witl be held on at fa agreed location or the offices of the
Board]. The ADR proceeding will take day(s). The parties have agreed to the following schedule [sample one day schedulc):

MINITRIAL CONFERENCE SCHEDULE

Davl

9:00 am. - 10:30 am. llant's of case & p ion of position

10:45 am. - 12:15 p.m. Govmments Rebuttal

12:15 p.m. - 1:00 p.m. Lunch

1:00 p.m. - 2:00 p.m. Appeliant’s Reply

2:15pm. -3:15 p.m. Open question & answer period

3:15pm, - 5:00 p.m. Negotiations/Discussions between parties and neutral advisor

If the parties are unable 1o resolve the dispute, the minitrial shall be deemed inated and the appeal will continue.

9. Manner of Proceeding. At the ADR proceeding counsel for the partics have the discretion to structure the content of their presentations as they
desire. The presentations may include, for example, remarks by fact or expert wi audio-visual aids, d idence, affidavits, and oral
argument. The rules of evidence will not apply and wil may provide testi in ive form. The principal rep ives and the neutral

advisor may ask any relevant question of the witnesses that they deem appropriate.

10.Record of the Proceeding. No transcript or recording shall be made of the ADR proceeding.
11. Use of Statements and Documents. The admissibility of made and d used in ion with the ADR proceeding wiil be
govemed by Federal Rule of Evidence 408.

12. Tennmination of the ADR Proceeding, Each party has the right to terminatc the minitrial at any time for any reason. The neutral advisor may
terminate the proceeding if he/she believes that one or both of the parties are not committed to the process.

Dated: Dated:

By: By:
Principal Representative for Principal Representative for
Government Appellant
Attomey for the Government Attomey for the Appellant

Dated Dated



Appendix 19 - DART Declaration

DART

DART DECLARATION
Principles for Prevention and Resolution of Disputes in the
Construction Industry

This Declaration has been prepared by the Dispute Avoidance and Resolution Task Force (DART) of the Construction Industry and has
been endorsed by organizations listed below. Members of the Industry are encouraged to express their good faith commitment to adopt it

wherever they build.

IMPORTANT NOTICE

i

This Decl is solely d with y partici

dlsputm wnhout the need to resort to formal, hmdmg dlspute

in ques and p designed to prevent and resolve construction
luti Th , it is important to understand that thjs

s In addmon, all provisions of a construction contract regarding

dnsputes and the manner of daspute resolunon remain in fu]l force and effect. In the event that the parties avail themselves of the procedures
provided in this Declaration and they are not successful, the rights of the parties are governed entirely by their contract

ABA Forum on Construction Industry
ABA Public Contracts Section

Air Conditioning Cnmractors of America

A Arb

American College of Constructlon Lawyers
American Consulting Engineering Council
American Institute of Archi

American Road & Transportation Builders A

Engineers Joint Contract Document Committee
General Services Administration

d Elecmcal C
Mechani Association of America
National Assocnanon of Minority Contractors
National Association of Surety Bond Producers
National Association of Women to Construction

American Society of Civil Engineers
American Sub fo

Associated Builders & C
Associ ‘Gsnexal(' of America
Associated Specialty C

Association of the Wall & Ceiling Industries International
Building Future's Council
Busmss Roundtable, Constmcnon Sectmn )

Construchon Management Assocmuon of America
Construction Specifications Institute

Design Build Institute

DPIC Companies

National Concrete Masonry Association
National Contractors Association

National Elecmcal Contractors Association
National Roofing C A

National Society of Professxonal Engineers
National Utility Contractors Association
North American Society of Trenchless Technology
Office of Federal Procurement Policy

Painting & Decorating Comractors of Amenca
Power & Ci A
Specialized Carriers & Rxggmg Association
Victor 0. Schinnerer & Company, Inc.

US Armmy Corps of Engineers

US Department of Defense

Produced by the Dispute Avoidance and Resolution Task Force, Washington DC, April 15, 1996



DART

THE DART DECLARATION OF PRINCIPLES

The Construction Industry ack ledges that and di can arige on projects. The Industry further acknowledges that
these problems and potential dxspntes do not need to result in lmgatmn or other formal bmdmg dispute resolution processes. It is in the best
interests of all industry to resolve probl and p putes in a non adversarial manner and in a way more constructive 1o the

relationships among the participants in the pmjecL
The industry recommends that participants in a project consider the following principles:
PRINCIPLES FOR THE PREVENTION AND RESOLUTION OF DISPUTES
TEAM BUILDING
Participation in "P: ing” or other t buildis ds with i in a project tends to establish relationships based upon mutual
respect for the legitimate concerns and goals of each of the participants in the project. These efforts are hkely to directly contribute to a successful
completion of a project. Since there will be some cxpense and substantial dedication of effort required in order for it to be successful, participants

desiring to employ Partnering should agres in advance on a fuir sharing of the cost involved. The partics also may wish to consider the
establishment of a standing Neutral, a Dispute Review Board, or other similar non-binding processes to facilitate dispute avoidance and resolution.

DISPUTES DURING PERFORMANCE

Dlsputes may arise during the performance of a project. Failure to resolve dxspules carly may have an adversc impact on the best interests of the
project and the partics themselves. Therefore, the Industry recommends that in the event of a dispute dunng performance of a project the parties
dedicate appropriate efforts to achieve a negouawd resolution using lines of authority within their respective organizations as may be agreed. The

partics may identify individuals from their ions who are not directly involved m the project but who have the authority to resolve disputes
during p Itis ded that the individuals named below be of cquivalent authority and at a level within their respective
organizations so that they may cxcrcise indcpendence and ubjecuvny The eﬂ'nns to achicve a negotiated resolution should take into consideration
prior discussions between the partics and any sub ions of a Standing Neutral, or Dispute Review Board used on the project.

is desi| d for

is desi d for

In the cvent that parties, by their d:slgnawd rcprumtmves, are unable to n:ach resolution of a dlspule within (hmy duyx, it is recommended that
the parties submit that dispute to M g the on in the

POST PERFORMANCE DISPUTES

If a dispute arises after the project has been completed, it is recommended that the pames consnder Medlauon befom th:y engage in the fonmal,
binding dispute resolution procedure provided in the Contract d In d method to
facilitate successful settlement of disputes. Where technical matters, such as statut% of limitati govern the of a lawsuit or
arbitration, the parties should nonetheless consider Mednmon or some other form of Alternative Dispute Resolution (ADR) during the pendency of
the matter before in exp and highly

AN ACKNOWLEDGMENT

P -

ici ina ion project may their support of these Pnnclple: by signing this Declaration. By doing so, the parties are not
entcnng mlo a binding agreement Tlus Declaration is rather an expression by cach party to the other of their serious and good faith desire to
ly achieve soluti and ion of claims and disputes in a manner which will avoid engaging in formal dispute

resolution procedures.

We, the undersigned, have read this Declaration, accept the i of its and pledge our good faith cfforts to cooperate with one
another in achieving those purposes.

Party Party

Produced by the Dispute Avoidance and Resotution Task Force, Washington, DC, April 15, 1996



Appendix 20

INDEX TO LEGAL CITATIONS

A.S. Wikstrom, Inc. v. State, N.Y. Supreme Court, App. Div. (April 8, 1976). p. 47.

Aerodex, Inc. v. U.S., 189 Ct. Cl. 344 (1969). p. 40.

American Dredging Co. v. U.S., 207 Ct. CI. 1010 (1977). p. 48.

American Dredging Co., ENGBCA Nos. 2920 et al. 72-1 BCA §9316. p. 48.

American Structures, Inc. & Mining Equipment Manufacturing Cooperation, ENGBCA
3408 75-1 BCA 911,283, p. 25.

Batteast Construction Co., Inc., ASBCA No. 35818 (December 31, 1991). p. 113.

Beacon Construction Co. v. U.S., 161 Ct. Cl. 1 (1963). p. 44.

Bechtold Paving, Inc. v. City of Kenmore, 446 N.W.2d(N.D. 1989). p. 49.

Bill Strong Enterprises, Inc. v. Shannon, 49 F.3d 15431 (Fed Cir. 1995). p. 118.

Blake Construction Co., Inc., GSBCA 1345, 65-1 BCA Y4624. p. 33.

Blake Construction Co., Inc., ASBCA No. 39937 (July 24, 1990). p. 63.

Blount Bros. Const. Co., 171 Ct.Cl.478, 496, 346 F.2d 962,973 (1965). p. 45, 46.

Blount Brothers Corporation, NASA BCA 865-29, 67-2 BCA {6562. p. 33.

Brock & Blevins Co. v. U.S., 170 Ct. Cl. 52 (1965). p. 63.

Bromley Contracting Co., ASBCA 14884, 72-1 BCA §9252. p. 39.

Bruce-Anderson Co., Inc., ASBCA No. 29411 (August 1, 1988). p. 44.

Bruno Law & Richard Marlink, Trustees v. U.S., 195 Ct. C1. 370 (1971). p. 113.
C & C Plumbing and Heating, ASBCA No. 44270 (July 29, 1994). p. 58.

C.H. Leavell & Co., ASBCA 16099, 72-2 BCA 99694. p. i7.

C.A. Fielland, Inc., GSBCA 2903, 71-1 §BCA 8734. p. 60.

Capital Electric Co. v. United States, 729 F.2d 743 (Fed.Cir. 1984). p. 111.

Centex Construction Co., Inc., ASBCA No. 29323 (September 30, 1985). p. 41.

Century Construction Company v. U.S., 22 Cl. Ct. 63 (1990). p. 21.

Chaney & James Co. v. United States, 190 Ct. Cl. 699 (1970). p. 77.

Chaney & James Construction Company v. U.S., 190 Ct. Cl. 699 (1970). p. 56.

Commonwealth of Pennsylvania DOT v. Mitchell’s Structural Steel Painting Co.,
336A2-913 Commonweaith Court of Pennsyivania (1975). p. 30.

Continental Consolidated Corp., Ct. Cl. 214-69, 17 CCF 81,1137. p. 62.

Co-Operative C. Store Builders, Inc. v. Arcadia Foods, Inc., 291 So. 2d 403 (La. App.
1974). p. 17.

Corbetta Construction Co. v. U.S., 198 Ct. Cl. 712 (1972). p. 33.

D’Annunzio Brothers, Inc. v. New Jersey Transit Corp., 586 A.2d 301 (N.).Sup-
er.,A.D. 1991). p. 17.

Delcon Construction v. U.S., 27 Fed. Cl. 634 (1993). p. 29.

Department of Transportation v. Mosites Construction Co., 494 A.2d 41 (Pa.Cmwith.
1985). p. 37.



Department of Transportation v. Semanderes, 5-31 A.2d 815 (Pa.Cmwith. 1987).
p. 34.

Donald R. Stewart & Associates, AGBCA No. 89-222-1 (January 16, 1992). p. 62.

E. W. Bliss Company, ASBCA 9489, 68-1 BCA 16906. p. 59.

Eichleay Company, ASBCA 5183, 60-2 BCA §2688. p. 110.

Electronic & Missile Facilities, ASBCA 9031, 1964 BCA §4338. p. 63.

Firestone Tire & Rubber Co. v. U.S., 195 Ct. Cl. 21 (1971). p. 34.

Fort Mechanical, inc., GSBCA No. 6350 (July 18, 1983). p. 35.

Frank Briscoe Company, Inc., GSBCA 3330, 72-2 BCA 99714. p. 60.

G.C. Casebolt Co. v. United States, 421 F.2d 710, 712 (Ct.Cl. 1970). p. 148.

Gaston & Associates v. U.S., 27 Fed Cl. 243 (1992). p. 45.

Gaudelli Brothers, Inc., GSBCA No. 7123 (March 5, 1984). p. 48.

Ceorge Bennettv. U.S., 178 Ct. Cl. p. 37.

Gevyn Construction Corp. v. United States, 827 F.2d 752 (Fed.Cir. 1987). p. 117.

Gholson, Byars and Holmes Construction Co. v. U.S., 173 Ct. Cl. 374 (1965). p. 36.

Cibbs v. U.S., 175 Ct. C1. 411 (1966). p. 36.

Gilbane Building Co. v. U.S., 166 Ct. Cl. 347 (1964). p. 56.

Cordon H. Ball, Inc., ENGBCA No. 3563, 78-1 BCA. p. 29.

Granite Construction Co., ENGBCA No. 3561, 76-1 11,748. p. 49.

Green Construction Co. v. Department of Transportation, 643 A.2d 1129 (Pa.
Cmwlth. 1994). p. 30.

Green Construction Co. v. Kansas Power & Light Co., 1 F.3d 1005 (10th Cir. 1993).
p. 25.

Griffin and Dickvon, AGBCA No. 74-104-4 (December 4, 1985). p. 104.

H.A. Kaufman Co., GSBCA No. 10687 (December 20, 1990). p. 56.

H.N. Bailey & Associates v. U.S., 196 Ct. Cl. 166 (1971). p. 42.

Harrison Western/Franki-Denys, Inc., ENGBCA No. 552-3 (Nov. 22, 1991). p. 39.

Harrod & Williams, Inc., DOT BCA 72-10, 73-2 BCA 910,266. p. 60.

Head Construction Company, ENG BCA 3537, 77-1 BCA $12,226. p. 57.

Hedin Construction Co. v. U.S., 171 Ct. Cl. 70 (1965). p. 104.

Helene Curtis Industries, Inc. v. U.S., 160 Ct. Cl. 437 (1963). p. 42.

Helene Curtis Industries, Inc. v. U.S., 160 Ct. Cl. 437 (1963). p. 46.

Hibbitts Construction Co., Inc., ASBCA No. 37070 (January 4, 1990). p. 60.

Hicks Corp., ASBCA 10760, 66-1 BCA 15469. p. 59.

Hills Materials Co. v. Rice, 982 F.2d 514 (Fed. Cir. 1992). p. 35.

Hol-Gar Manufacturing Corp. v. U.S., 169 Ct. Cl. 384 (1965). p. 35.

Hull-Hazard, Inc., ASRCA No. 34645 (June 29, 1990). p. 35.

Hyde Construction Co., ASBCA 8393, 1963 BCA 13911. p. 62.

Hydromar Corp. v. U.S., 25 Cl. Ct. 555 (1992). p. 29.

Hydrospace Electronics & instrument Corp., ASBCA 17922, 74-2 BCA §10682. p. 49.

Ideker, Inc., ENG BCA Nos. 4389, 4602, 87-3 BCA 920,145 at 101,974: p. 149.

interstate General Government Contractors, Inc. v. West, 12 F.3d 1053 (Fed.Cir.
1993). p. 111.

J.A. Tobin Construction Co. v. State Highway, Commission of Missouri, 680 S.W.2d
183 (Mo.App. 1984). p. 57.

1.J. Brown Co. v. J.L. Simmons Co., 2 111. App. 2d. 132,118 N.W. 2d 781 (1954).
p. 90.



J.W. Bateson Co., Inc., VABCA No. 1148 (December 4, 1985). p. 117.
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