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See Mandate Agreement Regarding German South West Africa of December 17, 1920, ant. 2,
reprinted in |. Dore, The International Mandate System and Namibia 177 (1985). See aiso
Crawtord, South West Africa: Mandate Termination in Historical Perspective, 6 Coi. J. of
Transnt'| L. 91 (1967).
See British Mandate for Palestine, August, 1922, 8 League of Nations O.J. 1007 (1922). See
generally Cunningham, Palestine — The Last Days of the Mandate, 24 Int'| Affairs 481 (1948);
Hamifton, Partition of Palestine, 23 Foreign Pol'y Rep. 286 (1948).
See President Wilson's State Papers and Addresses 464-72 (A. Shaw ed. 1918).
Department of State, Papers Relating to the Foreign Relations of the United States, 1919, The
Paris Peace Conference (13 vois., Washington: United States Govt. Printing Office, 1942-
47). See generally H. Nicoison, Peacemaking 1819 (1933).
Treaty of Versailles, Germany, June 28, 1919, 2 Bevans 43, 11 Martens (3rd) 323.
League of Nations Covenant, June 28, 1919, 225 C.T.S. 185, 13 Am. J. Intl. L. Supp. 128,
repnnied in Basic Documents of the United Nations 295 (L. Sohn ed. 1968).
League of Nations Covenant art. 22.
Id. at ant. 22, para. 1 (emphasis added).
id. at ant. 22, para. 2.
See LLeague of Nations Covenant art. 22.
Id. at art. 22, paras. 3-6.
League of Nations Covenant art. 22, para. 4.
See |. Dore, The Intemational Mandate System and Namibia 6-7 (1985) (describing the Class
A Mandates)
League of Nations Covenant art. 22, para. 6.
See League of Nations Covenant art. 22, paras. 7-9.
See Terms of the League of Nations Mandates, U.N. Doc. A/70, October 1946, republished by
the United Nations.
See League of Natons Covenant art. 22. para. 3.
See League of Nations Covenant arnt. 22, para. 7.
See generally League of Nations, The Mandates System 33-67 (L.N. Publ. 1945 VI.A.1),
reprinted in L Sohn & T. Buergenthal, Intemnational Protection of Human Rights 337-373
(1974).
U.N. Charter, repnnted in Basic Documents of the United Nations 1-25 (L. Sohn ed. 1968).
For specific provisions of the trusteaship system established under Ch. Xil, see U.N. Charter
ans 75-85.
U.N. Charter art. 77, para. 1(a) provnides: “The trusteeship system shall apply to such
terntonies m the following categones as may be placed thereunder by means of trusteeship
agreements: a. terrtones now heid under mandate. . . .°
U.N. GAOR (128th pien. mtg. V.R.) at 1424-25 (1947). For a brief view of the plan’s
recommendations and its discussion in the United Nations, see R. Chowdhuri, Intemational
Mandates and Trusteeshup Systems 106-111 (1955). See also Hales, Some Legal Aspects of
+the Mandate System: Sovereignty, Natonality—Termination & Transfer, 23 Transactions of
the Grotius Society 85-126 (1937).
U.N. Charter art. 80, para. 1. See also Dean, The San Francisco Conference, 21 Foreign Pol'y
Rep. 110, 122 (1945); Gilchrist, Colorual Questions at the San Francisco Conference, 39 Am.
Pol. Sci. Rev. 982, 991 (1945). McKay, The Arab League in World Politics, 22 Foreign Pol'y
Rep. 206 (1946): Pact ot the Arab League (Cairo Pact), repnnted in 39 Am. J. of Int'l L. 266
(Supp.-Oct. 1845)
A review of the debates on art. 80(1) supports this stance
The Committee then retumed to paragraph B, 5, to which the Delegate
for EQypt had submitted an amendment at the previous meeting (see
Summary Report of Ninth Meeting, Doc. 552, IV4/23, p. 3).
The Delegate for the United States stated that paragraph B, 5, was
intended as a conservatory of safeguarding clause. He was willing and
desirous that the minutes of this Committee show that it is intended to
mean that all nghts whatever they may be, remain exactly the same as
they exist—that they are neither increased nor deninished by the adoption
of this Charter. Any change is left as a matter for subsequent agree-
ments. The clause should neither add nor detract, but safeguard all exist-
ing nghts, whatever they may be.
Doc. 580 (English) V4724, 10 U.N.C.1.O. 485, 486 (1945).
The delegate for the United States moved that the paragraph be
amended, stating
. . . that at the appropriate time he would make a statement to be
inciuded-in the official Commission records to the effect that among the
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“rights whatsoever of any states or any peoples,” mentioned in the pro-
posed amendment, there were included any rights set forth in paragraph 4
of Articie 22 of the Covenant of the League of Nations.
Doc. 877 (English), 11/4/35, 10 U.N.C.1.O. 513, 515 (1945).
As noted in a Draft of the Rapporteur of Committee (I/4:
The Delegate for the United States emphasized the fact that paragraph
5 neither increased nor diminished the rights of any states or any peoples
with respect to any territories and that any change in such rights would
remain a matter for subsequent agreement.
In the discussion of paragraph 5, it was suggested, with reference to
mandated territories, that the paragraph should include a specific reference
to paragraph 4 of Article 22 of the Covenant of the League of Nations.
Objections to this suggestion were raised on the grounds that it would be
inadvisable 1o refer, specifically, to any one international instrument to
which all the United Nations were not parties. It was stated that the phrase
“existing international instruments” was preferable.
The Committes accepted the interpretation that among the “rights what-
soever of any states or any peopies,” mentioned in the proposed amend-
ment, there are included any rights set forth in paragraph 4 of Article 22 of
the Covenant of the League of Nations.
Doc. 1091 (English), [1/4/44, 10 UN.C.L.O. §74, 578 (1945).
The identicallanguage also appeared in the actual Report of the Rapporteur of Committee 11/4,
see Doc. 1115 (English), 11/4/44(1)(a), 10 U.N.C.1.O. 607, 611 (1945). See also Summary
Report of Ninth Mesting of Committee 11/4, Doc. 552 (Englishy, 11/4/23, 10 UN.C.1.O. 475-77
(1945).
G.A. Res. 9(I), 1 U.N. GAOR Supp. (No. 5), U.N. Doc. A/64 at 13 (1946). The General
Assembly:
Invites the States administering territories now held under mandate to
undertake practical steps, in concert with other States directly concerned,
for the implementation of Article 79 of the Charter. . . .
The General Assembly rejected the proposal in G.A. Res. 65(1), 1 U.N. GAOR Supp. (No. 5),
U.N. Doc. A/64/Add 1, at 123 (1946), by stating:
[The General Assembly] id unable {o accede to the incorporation of the
territory of South West Aftica in the Union of South Africa; and recom-
mends that the mandated ferritory of South West Africa be placed under
the international trusteeship system and invites the Government of the
Union of South Africa to propose for the consideration of the General
Assembly a trusteeship agreement for the aforesaid territory.
South Africa, though refusing to conclude a Trusteeship Agreement, did declare that it would
continue to honor its obligations under the Mandate. See Crawford, South West Africa:
Mandate Termination in Historical Perspective, 6 Col. J. of Transnt'{ L. 91, 124-25 (1967).
International Status of South-Wasst Africa, 1950 1.C.J. 128 (Advisory Opinion of July 11,
1950).
/d. at 136-37.
Id.
id. at 138.
id. at 138-40.
Id. at 143.
See Voting Procedure on Questioris Relating to Reports and Petitions Concerning the Territory
of South-West Africa, 1955 1.C.J.167, 77-78 (Advisory Opinion of June 7, 1955).
Id.
G.A. Res. 2145, 21 U.N. GAOR Supp. {No. 16} at 2, U.N. Doc. A/6316 (1966).
Id.
Id. at 3.
G.A. Res. 2248, 22 UN. GAOR Sth Special Session, U.N. Doc. A/6657/Supp. 1 (1967).
Id. at art. ll, para. 1(a)-(e).
Id. at para. 3.
Id. at art. VI. ;
G.A. Res. 2372, 22 U.N. GAOR $upp. (No. 16A) at 1, U.N. Doc. A/6717/Add. 1 (1968).
See, G.A. Res. 2403, 23 U.N. GAQR Supp. (No. 18) at 3, U.N. Doc. A/7218 (1968) (declaring
South African occupation of Namibia illegal, condemning the refusal to withdraw, and recom-
mending Security Council action tb ensure a withdrawal).
See G.A. Res. 2498, 24 U.N. GAOR Supp. (No. 30} at 65, U.N. Doc. A/7630 (1969) (declaring
right of Namibian people to self-tetermination and independence, and condemning South
Atrican refusal to withdraw); G.A. Res. 2678, 25 U.N. GAOR Supp. (No. 28) at 90, U.N. Doc.
A/8028 (1970) (calling upon South Africa to treat Namibian people captured during their struggle
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77.
78
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for treedom as prisoners of war under Fourth Geneva Convention of 1349)

See G.A. Res. 2517.24 U N GAOR Supp. (No. 30) at 68, U.N. Doc. A/7630 {1369) (reiterating
the iilegality of South Afncan occupation, calling upon South Africa to withdraw. reaffirming
Namibian nght to independence. and once again drawing attention of Security Council. United
Nations Council for Namibia, Secretary-General and member States to the need for appropn-
ate measures); G.A. Res. 2679, 25 U.N. GAOR at 91, U.N. Doc. A/8028 (1970) (estabiishing
a United Nanons fund for Namibia).

S C. Res. 283, 25 U N. SCOR at 2, UN. Doc. S/INF/25 (1970)

id.

S.C. Res. 284. 25 U N. SCOR para. 1, U.N. Doc. S/INF/25 (1970}

id.

Legal Consequences for States of the Continued Presence of South Afnca in Namibia (South
West Afnca) Notwithstanding Security Council Resolution 276 (1970). 1871 1.C.J 16 (Advi-
sory Opinion of June 21, 1971).

id at 58

Id at 37-38

Id at 53-54

S.C. Res. 301. 26 U.N. SCOR at 7, U.N. Doc. S/INF/27 (1371)

1a.

See G A Res 3111 28 UN GAOR Supp. (No. 30) at 93. U.N Doc. A/3030 (1973) (formally
recogrizing SWAPQ as the “authentic representative of the Namibian people”™).

U.N. Gen. Res. 317152, 31 U N. GAQR Supp. (No. 39) at 136. U.N. Doc. A/31/437 (1976).
SC Res. 418, 32 UN SCOR at 5, U.N. Doc. S/INF/33 (1377}

See G.A Res. S$-92. 33 UN GAOR 9th Spec. Sess Supp (No. 1) para. 11, U.N. Doc. A/S-
9/4 (1978) G.A. Res. 34/92, 34 UN. GAOR Supp (No 46; para. 2(c). U.N. Doc. A/34/46
(1979); G.A. Res. 35/227. 35 U.N. GAOR Supp. (No 48) paras. 11-12

S.C. Res. 435. 33 U.N SCOR at 13, U.N. Doc. S/INF’34 (1978).

Id. At para. 3

id.

SeeN.Y. Times, Nov. 14, 1980, at 3, col. 1 {Kissinger declares he will meet with South African
Foreign Minister Roelet Botha), N.Y. Times, Nov. 15. 1980 at 6, col. 3 (Western officials
concerned about Kissinger meeting with Botha and South Atncan stance on SWA indepen-
dence); N Y. Times, Jan 8, 1981, at 10, col. 1 (UN Conterence on Namibian independence
convenes :n Geneva); and N.Y. Times, Jan. 30, 1981, at 2, col 6 (Botha declares conference
failed because ot U.N. link to SWAPO).

See, 6.g.. “Constructive Engagement and Linkage.” U.S. Dept. of State. 1986 Am. Foreign
Pol'y Current Docs. 1984 Ch. 14, Doc. 415, at B22 (interview transcript with Assistant
Secretary of State for African Affairs Chester Crocker 5/16/84). But see Boyle, Destructive
Engagement in Southern Africa, Amencan Branch, international Law Association, International
Practihoner’'s Notebook, No. 29 (Jan. 1985), repninted in F. Boyte. Detending Civil Resistance
Under International Law 211 (1987)

U.N. Charter art. 25. This articte provides that United Nations members “agree to accept and
carry out the decisions of the Secunty Councit in accordance with the {U.N.} Charter.”
Shultz, “Southem Atnca: Toward An Amencan Consensus,” 85 Dep't St. Bull. 22 (June 1985)
(Secretary of State George Shuitz’'s Address to the National Press Club—P.R. #73).

/d at25: "Let there be no mistake aboutt U.N Secunty Council Resoiution 435 remains the
only internationally acceptabie basis for a solution.”

See M. Akehurst, A Modern Introduction to Intemational Law 53 (41h ed. 1982).

U N. Charter art 103

See Camp David Accords, Sept. 17,1978, reprnted in Dept. State Bull., Oct. 1978 at 7 The
Camp Dawvig Accords consisted of (11 a Framewcrk for Peace in the Midaie East, reprinted in
g at 7-9, and (2) a Framework for the Conclusion of a Peace Treaty Between Egypt and
Israel, reprinted m 1d. at 3-10. See also Treaty of Peace. Mar 26 1979, Egypt-Israel, reprinted
18 1.L.M. 362 (1979)

Bntish Mandate for Palestine, at ant. 7

Palestine Citizenship Order in Council, S R. & O.. 1925 No. 777. p. 474.

Conditions of Admission of a State to Membership in the Unrted Nations, 1948 1.C.J. 57
(Adwisory Opinion of May 28. 1948)

Competence ol the General Assembly for the Admission of a State to the United Nations,
1950 1.C.4. 4 (Adwisory Opinion of March 3. 1950)

U.N. Charter art. 35

U.N. Charter art. 36(1).

U.N. Charter ant. 27(3).

Uniting for Peace Resolution, Nov 3, 1850, G.A. Res 377A(V), 5 U.N. GAOR Supp. (No. 20)
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at 10, U.N. Doc. A/1775 (1951).
See generally, L. Sohn, Cases on United Nations Law 491-507 (1967).
Certain Expenses of the United Nations, 1962 1.C.J. Reports 151 (Advisory Opinion of July
20, 1962), reprinted in 56 Am. J. intl L. 1053 (1962).
ld.
U.N. Charter art. 18(2).
See Rules of Procedure of the General Assembly, Rule 88, approved by Resolution 173(I1), 17
November 1947 A/520; GAOR I, Res. (A/519), p. 104; reprinted in Basic DocL of the
United Nations 41, 54 (L. Sohn ed. 1968). The rule states:

For the purpose of these rules, the phrase “members present and voting”

means Members casting an affirmative or negative vote. Members which

abstain from voting are considered as not voting.
S.C. Res. 242, 22 UN. SCOR (1382d mtg.) at 8-9, U.N. Doc. $/8247 (1967); S.C. Res. 338,
28 U.N. SCOR 10, U.N. Doc. S/RES/338 (1973).
Conceming the Future Government of Palestine, Nov. 29, 1947, G.A. Res. 181(ll), 2 U.N.
GAOR Res. at 131-150, U.N. Doc. A/519 (1947), reprinted in L. Sohn, The United Nations in
Action 23 (1968).
U.N. Charter art. 80(1).
G.A. Res. 3376, 30 U.N. GAOR Supp. (No. 34), U.N. Doc. A/10034 (1975), reprinted in 15 D.

“Djonovich, United Nations Resolutions: Series | General Assembly 1972-74 at 443 (1984).

U.N. Charter art. 41.
/d.
G.A. Res. 2948, 27 U.N. GAOR Supp. (No. 30) (2104th plen. mtg.), U.N. Doc. A/8730 (1972),
reprinted in D. Djonovich, XIV United Nations Resolutions: Series | General Assembly 1972-
74 at 242 (1984).
See Department of State Authorization, Pub. L. No. 98-164, §115, 97 Stat. 1021 (1983), as
amended by Pub. L. No. 99-83, §142, 99 Stat. 424 (1985).
See U.N. Charter art. 25, whith provides “the Members of the United Nations accept and carry
out the decisions of the Security Councit in accordance with the present Charter.”
British Mandate for Palesting art. 2.
id. at art. 5.
Id. at ant. 12,
See The Basic Law of the Federal Republic of Germany, reprinted in Constitutions of the
Countries of the World 43 (ed. Blaustein & Flanz 1985).
See The Palestinian National Charter, reprinted in 3 The Arab-Israeli Conflict: Documents 706-
11 (J.N. Moore ed. 1975). Sée also C. Rubenberg, The Palestinian Liberation Organization —
Its Institutional Infrastructure (1983); C. Rubenberg, Israe! and the American National Interest
(1986).
G.A. Res. 3050, 28 U.N. GAOR Supp. (No. 30A) (2117th plen. mtg.), U.N. Doc. A/9030/Add.
1 (1973), reprinted in 14 D. Djonovich, United Nations Resolutions: Series | General Assembly
1972-74 at 370 (1984).
Gottlieb, From Autonomy to a Framework State, Contemporary Issues in Internationat Law 493-
514 (T. Buergenthal cd. 1984).
See U.S. Dept. of State, 1984 Am. Foreign Pol'y Current Docs. 1981 Ch. 1, Doc. 40, at 20
(annual message to the Corigress by President Carter 1/16/81).
Id. President Carter further addressed his administration’s intentions by stating:
The focus of our efforts . . . has now turned to Namibia. Negotiations are
proceeding among cancemned parties . . . [which] should lead to implemen-
tation of the U.N. plan for self-determination and independence for Namibia
during 1981.
See Comprehensive Anti-Apartheid Act of 1986, Pub. L. 99-440, 100 Stat. 1086 (Oct. 2, 1986).
Congress overrode Presidént Reagan's veto of this Act with a 2/3 majority vote in both
Houses. /d. at 1116.
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