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General Aspects of International Responsibility
and Liability for Environmental Harm
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(4) Brussels International Convention on Civil Liability for Oil Pollution Damage, 29
November, 1969, Edith Brown, op, cit, p:671.
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In contemporary international law the term (Responsibility) usually means the consequences
arising from the breach of on international obligation; while the term (Liability) means the
duty to compensate damage in the absence of a violation of international law. Moreover,
many states also seem to accept the principle that, as far as, the environment is concerned,
there exist obligation of such fundamental importance that their breach may even constitute

an international crime. See Art, 19(3) (d) of (ILC) Draft Articles on State Responsibility.
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Responsibility for Environmental Harm in Conventional
International Law.
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(3) ILM (1985) 1529ff.  ((Y+ o :@lw juas (Francesco Francioni 2 ygiie i )

-V o



ol ol B ydy ol e Al dpnsnall HUY s Ll ol i lesd
(093s¥! dads (e s oo Jeidl (ps

Jg+> (Wellington Convention) ) AAA alat ¢ygisnilyg 23180 (ati ya7 Jla 2 4
Cayls J€m Ji) Laadg (0-Y) salll 2 daladtl dalaiell Liuall sylekl cllali eylais
Labaiell colbolas 2 cayle o i iy ¥ 1 asl J) ducalic |3gen LMY 2
(GBLEY s Galiay Calaal yably Jemdy Lkl

(S35 ] o yiaing J9ol lalyall iy 3o scaladl G Eam 43 L1
ol e oy 68 1y cdipan &ipli bl o pio JSadung ppmi aelsd o
WLl GLd malall (e (iomiidl bl 31 Eigli Mt ¢iaylus g dndyis calal il
LB ols JE S e (s 53l Ty g 50 Al 3s Lelalas cubol 3201 125
SHlae 51 (g rEme alazinl T @y poguass (UN Convention) sasidl @a¥l
F) 1ok Lay 0d M) sl 2 a3l e a5l Joastdl @bzt Ha7
plaziul 12 i ladl aue (Ugad) Lgdile L le 45D L BLYI2 (o)l dlgs
OLEY Lty el ool Lzl J3 7 Sle 5f g pfae

Lyl Ll e (s Tl led! Jsa 5anlall of Jaioll (a3 iy
23 ol bVl sauaie saalall (Lo poga sl 108 2 ¢ e iy Jad (9 53
S o patl e Tyl L5 53LEI Al g5adly (ol sag JIEs il ola gas| cisus
e pais LA lalal day @lis ole (Jls 1T ey ciblind alual dis
saaLal| (o dall 105l ailad il e SUAMI 755 55 tl (e Sl Al gsane
(g1 saalall Coylall Agudl Lo T Jals aan Gl eslbLadd! oya g5 6T 000 @009
Finland .Gl o V48 e‘ﬂ Olaats ooyl g ool )31 23S0 2 ¢ S Jrew e
(0) 521U 2 oyl gl il okl LU 3 plall Jgon USSR Laslew gl 2131
I e Y bl By lall s 5T 2 1) pis oy wBlatie L)l J5o ) 2 le
srid| pudd Eiao g ¢ (Liagsad sy Yosuus () sfmuw dud 1 Ja 1 2. dad albLis

(1) ILM (1985) 1529ff.  ((Y+ = :@Lw juae (Francesco Francioni 2 g oy )

Vv



Laplata LSYLY 44 (o guass Argentina o 319 Uruguay 92 959 o Bl 2
e > Gy all Yosa Hefa oyl (J€5) 10 Lle (01) 55U cand uEs River
Mpas 5T e cnnsiia polinil Gayls o 5T Sliles Cura E1985 Lol 239 5 i

OF el Lol e Jy (sl 93 03l Jlen ¥l euiills Lalin g
Lyl JLEm T e LS G il gty 0 Headlly 1 5 0T (e sl 50
PUPRL]

e Lol 2 Lad ans ud Joudl o bt ey ¥ O o 2 31601 29
(Lallas of Loead) Lo g sl Al gieall (o JIEa sl Lebilan 2. sagy cim il il
(o )yt Ja2 G BN A g5l (e SIS il Gle ali 0B i

Aol eildll add (& il Al e &l giuall (o

2 Jazmllsydiag landad (A5l o Gl )il e Ldgall Jsmd dlendn ¢
2 Lgie yeall 2alizll sV e 5 ydad Lalin oguastl 12a 29« gudl (55la11 4za
A9l Gadatll LA [y dy cea il

The Doctrine il -\

oradl e ddgadl Al gseall Jomd 3laty Loy disds Sl i 93lall calll
dodleas (p g Ly e 5T A5 sa O (Emag €252 s 0lB 2 ol
adie Js=do Lgde <5l

glalt gzl bl 2 dssall g JI Tl s Gl S :Jg¥1 g1,
Gedad 0T 9y G Emdll (g (L aEadl 25 ((bla) eyl i e Jad o
L g G 05, s enlb L iy Gue Lia 3 el L il 2 2 5usd| Lo ol i
O Lo clipae alloli pie e by aladl au il o ol e 1aay Lol
Jol g (bl il oda duped 1 5yt Z3usls aludll Comy (6,31 i il

(1) See Secretariat, survey of state practice relevant of international liability for injurious
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(1) See e.g Garcia Amador “Fifth report on state responsibility”, Year book, ILC (1960).
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(2) See esp Jenles “Liability for Ultra-Hazardous activities in international law, RCAD (1966).
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(3) See e.g Schneider “State responsibility for environmental protection and preservation.
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(1) See Akehurst, “International Liability for injurious consequences arising out of acts not
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(1) Lammers, Pollution of international water course (1984), passim and esp. 629-61, p: 25.
Yoo :@bw yuas (Francesco Francioni 2. adiie o

(2) Handl, “Responsibility internazionale dello state per inquinament to marnio in starace (ed).
“Established by a primary rule of international law”, NYIL (1985) 49ff.
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(3) See e.g Quentin-Baxter, “Preliminary report on international laibility for injurious
consequences arising out of acts not prohibited by international law”, Year book, ILC 1980.
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In this sense the formula used by principle 21 of the stockhdm declaration is also instructive; it

refers not only to “Jurisdiction” but also to the “control” of the states. This formula

“Jurisdiction and control” was later taken up in many international instruments (UNGA
resolutions, find act of the converence on security and co-operation in europ and so on).

.Y :@bw yas (Francesco Francioni 2. ygicie Gy

(2) See condorelli “L imputation of Etat d’un fait internationalement illicite; solutions
classiques et nouvelles tendances” RCADI (1984) VI, 135.
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(1) See the preamble and art. 1 of the compromise, in UNRIAA, III, 1907.
-Y4 e :@kw yas (Francesco Francioni 2 ygicie Gy
(2) Libid, 1965.
(3) ICJ, reports (1949), 3ff.  ((*+ o :3slw yuas Francesco Francioni 2 jsciie to )
(4) Libid, 22 (Italics added).
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(1) See Pisillo-Mazzechi “Due diligence” cit, 362; Handle, “Balancing of interests and
international liability for the pollution of international water courses: customary principles

of law revisited” CYIL (1975),166-7.(+ o :Lw yias Francesco Francioni 2gcce G )

(2) UNRIAA, XII, 281ff.
(3) See libid, 303.
(4) ICJ Pleading, Nuclear test cases (Australia V. France) 27, 14.
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(1) See New York Times (11 November 1986), A1; (12 November 1986) A8; (13 November 1986)
A3; Barron “After Chernobyl: Liability for Nuclear Accidents under International Law: 25

CJIL (1987), 652ff. ((Y‘\ua :Gsbw yian (Francesco Francioni 2. sdie oo )
(2) Sands, Chernobyl; law and communication, Transboundary Nuclear Air Pollution; the legal

materials (1986), 1-49.  ((¥\ o :3slw jiuas (Francesco Francioni 2 jgiie cimy )

(3) UN Secretariat, Survey, 288. ((\"\'u.a :(3skw yuas (Francesco Francioni 2. jgdie G ))

(4) Libid 284-5.
(5) Libid 288.
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(1) Libid 288-9.
(2) UN Doc. A/Conf.48/14. ILM (1972), 1416ff.
(3) See Handl, “Balancing of interests”, cit. 160ff.
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See UN Doc. A/Conf.48/PC.12. Annexll. 15 para 65: (The Draft declaration should, therefore,

exclude any responsibility of the public authority based on risk should emphasize that only

negligance of a state. Imputable either to in action or to the failure to fulfil specfic
commitments, could engage its responsibility within the meaning of international law”.

Ao 190 G O (-l 5aLaTH 215ty Hlodtl gl Al AiSal| Oile |y ¥ AL Al gt i Ui (¥)
oy 31 oLy AGLed ! jaleall 2y yuiatlg HLud ¥
Princible 7: “State shall take all possible steps to prevent pollution of the seas by substances that

are liable to create hazards to human health to harm living resources and marine life, to
damage amenities or to interfere with other legitimate uses of the sea”, (italics added).

¥¥e :@bw yas (Francesco Francioni 2 ygicie Gy

(3) Italics added. ((\"Y‘u.a :(3sbw yas (Francesco Francioni 2. jadie o )

(4) See OECD “Responsibility and liability of states in relation to transfontier pollution, reports
by the OECD Environment committee, (1984), 4.5.7.
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(1) Report of the fifth, second conference of the ILA (Helsinki, 1966), 496-7.
(2) AIDI, Vol. 58, 11 (1979), 198ff. ((¥*,o :@slw j-uas (Francesco Francioni 2 ygiie cim )

(3) AIDI, Vol. 62, 11 (1987), 296ff.

(4) Digest of US practice in international law (1978), 1204-5.

(5) Amrican law institute, restatement of the law (third): the forigen relations law of the united
states (1987), second 601 (italics added). See also second 601. Comment d.
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(1)Francesco Francioni, libid, cit, p:34.
(2) See Pissillo — Mazzeschi (due deiligence) chapter 3, 4. Francesco Francioni, p: 34.
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(1) “Preliminary report” Year book ILC (1985), 11/1. 100 para 14.
(2) Fourth report, UN Doc. A/CN. 4/413, 6 April 1988, 8, para 17.
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(1) Quentin-Baxter, “Schematic outline”, (n.13 above), section 1; draft article 1 (n14 above);
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(2) See ICJ, Advisory opinion of 21 June 1971, “Legal consequences for state of the continued
presence of south africa in Namibia (south wast africa) not with standing security council
resolution 276 (1970).

(3) “Schematic outline”, cit, year book,ILC(1982), sectionl,draft article 1.
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(4) Fourth report (above n.16-17), 6 para 17.
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(3) See e,g “Report of the ILC on the work of its 39th session (1987).
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(1) Aptly commented upon by Quentin-Baxter, “Fifth report”, Year book ILC (1984), 11/1, 160.
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(2) Decision of 11 March 1941, UNRIAA, III, 1985.
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(3) “Preliminary report”, Year book ILC (1980), 11/1 265, para 65.
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(1) It is significant in this report, that also the “preliminary draft rules on compensation for
damage (to the environment) resoluting from dangerous activities”, council of Europ, Doc.

(89), 60, 8 September 1989. ((i\"ua :(3skw yuas (Francesco Francioni 2. jgdie Cou )

(2) Francesco Francioni, Libid, p:44.
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(3) Quentin-Baxter, “Fifth report”, Year book ILC, (1984), 11/1, 156 para 3, Barboza, “Fourth
report”, (above n.17), 22 para 57. (iiua :(@3lw yas (Francesco Francioni 2 gdie G )

(1) See e.g ILC report (1988), 70 para 70.(£0 o : 3slu yias ¢ Francesco Francioni 2.ygiie coms )
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(1) Barboza, “second report”, Year book ILC, (1986), 11/1. 145-8.
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(2) Francesco Francioni, libid, p:47.
(3) It has been debated whether the term “Compensation” shold be preferred compensation,

howover, financial reparation. ((zvua :(3sbw yas (Francesco Francioni 2. jgdie o )

See e.g ILC report (1989), 237, para 337.(v)
(2) Quentin-Baxter “second report” Year book ILC(1981),11/1.105para 9.
. tAu= 1@ bu yuas (Francesco Francioni 2. sdie oo
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(3) “1988 draft articles”, (n.17 above), 10, “1989 draft articles” (n above), article 9.
(1) ILC report (1989), 356.
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The right of information and Notification for the risks created by
hazardous installations at the national and international levels.
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OECD, concluding statement of the OECD conference on accidents involving Hazardous
substances (1988), See OECD environment directorate, monograph No. 24 (1989).
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OECD decision, recommendation of the council concerning provision of information to the

public and public participation in decision, making processes related to the prevention of

and response to accidents involving hazardous substancs, (88) 58 (final) 1988, See ILM
(1989).
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OECD Decision of the OECD council on the exchange of information concerning accidents
capable causing transfrontier damage, (88) 84, Final) 1988) See ILM (1989).
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These two acts were adopted by 22 member countries, Australia abstained while Canada
invoked the provision of paragraph 3 of article 6 of the convention on the OECD (December
1960), which states “No decision shall be binding on any member until it has complied with
the requirements of its own constitutional procedures. The other member may agree that
such a decision shall apply provisionally to them”. In July 1988 the other member countries
agreed to apply the two decision provisionally in the mean time.
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In the declaration on anticipatory environmental policies, adopted at the ministerial meeting of

the environment committee on (8 May 1979), the governments of the OECD member

countries and Yugoslavia declared that “They will encourage public participation, where

possible, in preparation of decision with significant environmental consequences, inter alia,
by providing as appropriate information on the risks.
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(1) The clarification mentioned in n.1 refers to “education and training programs for
employees”, but is silent with regard to informing workers.
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The international confederation of free trade unions working closely with the ICEF adopted in
1986 trade unions principles for preventing chemicals disasters. Among the 14 principles,
one deals with the right to know. Workers should have the right to all information on the

hazards of their jobs, the names and hazards of chemicals in the plant and the steps, which
have been taken to keep the plant safe.
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Under the CIMAH regulations (1984), Reg. 12), persons in the UK living near on industrial
installation who may be exposed to risk in the event of a major accident must be given
information about the hazards associated with this installation, as well as about the safety
measures and the correct behaviour, which should be adopted in the event of a major
accident.
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The united states emergency planning and community right to know act of 1989 (public law 99-

499) enable the public to obtain certain information about hazardous installation submitted
by operators to public authorities in relation to the preparation of emergency plans.
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In France, under section 21 of law No. 87-565 of 22 July 1987 relating to the organization of
public safety, the protection of forests against fire and the avoidance of major hazards,
citizens have been given the “right” to information about the major risks to which they are
exposed in certain areas and about safety measures concerning them.
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The 1987 CEFIC guidelines for the protection of the environment include the following

statement “provide the public with the information necessary to enable them to understand
the potential effects of the companies operations and be prepared to respond positively to

expressions of public concern”.((£6¥ o :3slw yae (Francesco Francioni 2 giie tom )
s 25 S Gal gty ARLTEI VAAY Gl paim Y8 2 S SARY ayg ¥ udont| Sl gt Ladg (¢)

20 /AY— (3yg¥ 1 SLaTBY ) ulma Sevseso Glgos gt Lidg A Luall Gl Lad|

Under the directive of the council of the European communities of 24 June (1982) on the major-
accident hazards of certain industrial activities (The seveso directive) (82/501/EEC).
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(1) On various forms of public participation, See prieur.
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(1) The commission report on the application of the Seveso directive in the communities (COM
(88) 261 Final) in 1988 does not provide many cases where the public was being informed
except in the U.K.
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(1) Francesco Francioni, Ibid, cit, p:456.
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(1) For a recent analysis of the duty to inform, See paratan, “ The duty of inform in
international environment law”, 6 Boston UNIV, int, law, Journal, (1988), 43-88.
(2) Francesco Francioni, Ibid, cit, p:457.
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(1) Francesco Francioni, Libid, cit, p: 458.
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(1) Francesco Francioni, Libid, cit, p: 459.
(2) Libid, cit, p:459.
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(1) Francesco Francioni, Libid, cit, p: 460.
(2) Francesco Francioni, Libid, cit, p: 459.
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The principle of equal right of access included in many OECD recommendation has aquired

enough support in the context of the OECD to be featured in binding decision such as the

one on accidents, or the decision on export of hazardous wastes (C (86) 64 final) such a

development is the logical consequences of the economic co-operation and integration
measures taken by many OECD countries.
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A description of the provision in face in 1980 on information and consultation with regard to

transfrontier pollution can be found in the report by the environment committee entitled

“Aplication of information and consultation practices for preventing transfrontier
pollution”, published in OECD, transfrontier pollution and the role of state (1988).
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Information and consultation obligation relating to transfrontier pollution have been incorporated

in several OECD recommendation (see recommendations of the council, dated 14 November

1974 on principles concerning transfrontier pollution, (11) May 1976 on equal right of access

in relation to transfrontier pollution (21) September 1978 strengthening international co-
operation on environmental in frontier (C. (74) 224, C. (76) 55 (final), C. (77) 28 (final)).
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The Seveso directive contains a number of provision relating to risks at the international level.
These include: a. the obligation to transmit to the authorities of exposed countries the
information disseminated to the population of country of the installation (Article 8:2); b.
The obligation to conduct bilateral consultations about existing or planned hazardous
installations (Annex VII). In 1980 draft of the Seveso directive contained a provision the
should a member state of the EC consider there was a risk of major accident due to an

industrial activity exercised on its territory and notified under the directive for persons and
or the environment in one or more other member states should transmit to such states all

useful information. ((£1Y_o :@slw yuae (Francesco Francioni 2 gdie G )
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