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Note to Mr. Guéhenno
Re: Telecon with Mr. Moreno-Ocampo, ICC Prosecutor

ICC Warrants of Arrest

Sudan - Implications of possible further indictments

[You may wish 1o underscore the potential impact that the possible
indictments of Sudanese Government officials would have on UNAMID
and UNMIS.]

o We understand that the next set of indictments may target
high-level Sudanese leaders.
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While the UN remains committed to cooperating with the
Court, as has been the case thus far, it would be important to
highlight the independence of the Court, since such
indictments could have serious implications for both UNMIS
and UNAMID, including the security of personnel.

The indictments could also have wider implications for the
peace processes in Sudan. (For example, the SPLM may find
it hard to stay in the Government of National Unity if the top
NCP leadership were indicted? This in turn could lead to the
unravelling of the CPA.)

The NCP may also withdraw their consent for UNAMID and/or
UNMIS, or their cooperation with the missions could
effectively halt.

Whatever the case, it is likely that the Government would
accuse the missions of being an instrument of those Member
States interested in regime change, as hardliners have
contended all along.

DPKO, the Missions, and Member States will have to be
prepared for these risks if the top Sudanese leadership is
indicted. We would therefore appreciate if you could give us
as much advance notice as possible.

DRC

On 13 June, the Trial Chamber imposed a stay in the proceedings in the
Lubanga case, following a rufing by the Chamber that the Prosecutor had
incorrectly used Article 54 (3) of the Rome Statute which allows him to
receive information or documents, on the condition of confidentiality for
the purpose of generating new evidence. The Chamber found that a
significant body of potentially exculpatory evidence, mostly UN
documents, had not been disclosed fo the accused, thereby preventing
him from adequately prepare his defense. The Trial Chamber, therefore,
stayed the proceedings for the time being untif the issue is resolved. At a
June 24 hearing, tne Court stated taat it would be premature fo consider
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the release of Lubanga at this stage.

OLA is in contact with the Prosecufor and exploring ways to find a
solution that would allow the Judges of the Trial Chamber to privately
review UN confidential material. OLA has also prepared guidance for the
Spokesperson’s office, in case the issue is raised by the press. The
guidance states that “it would not be appropriate for the United Nations to
comment on ongoing judicial proceedings in the International Criminal
Court” and that “OLA is in regular contact with relevant ICC organs in
accordance with the Relationship Agreement between the UN and the
ICC.” It also reaffirms our commitment to remain united with the Court “in
its efforts to bring an end to impunity in the DRC and elsewhere.”

» Reaffirm the UN’s continued commitment to cooperat2 with
the ICC in its efforts to end impunity in the DRC;

o Express hope that the formula suggested by OLA to the Court
in order to allow the Judges to privately reviey UN
confidential material will be acceptable to the ICC;

o Seek further clarity regarding the next steps in the Lubanga
case.

On Jean-Pierre Bemba

On 24 May, Belgian authorities arrested in Brussels, Jean-Pierre Bemba,
former DRC Vice-President and current Senator, executing an arrest
warrant issued under seal by the International Criminal Court (ICC! on 23
May. The arrest warrant was issued following an ICC investigation into
events that fook place in the Central African Republic (CAR) between
October 2002 and March 2003, when the MLC (Mouvement de
Libération du Congo) rebel movement which Bemba led during ths DRC
civil war, intervened militarily to support the regime of forme- CAR
President Ange-Félix Patassé against a rebellion led by the current CAR
President Francois Bozizé.

The investigation concluded that MLC forces carried out widespread and
systematic attacks against the civilian population in CAR, including rape,
torture and pillaging. The ICC has indicted Bemba on a total of four
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counts of war crimes and crimes against humanity. On 10 June, the
judges of the ICC’s Pre-Trial Chamber [l issued a request to Belgium for
transfer of Bemba to the Court. The Chamber also issued a warrant of
arrest replacing the warrant it had issued on 23 May 2008.

The newly issuec warrant of arrest concemns the same events which
occurred in the Central African Republic in 2002 - 2003, and adds to the
crimes confained in the warrant of arrest of 23 May 2008 two new
charges of murder, one as a crime against humanity and the other as a
war crime.

¢ Seek additional information from the Prosecutor regarding the next
steps in the Bemba case.
Jua) (bl B ) 0
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Priority
Strictly Confidential
Note to Mr. Guéhenno
Sudan: Implications of ICC indictments

1. On 5 June, ICC Prosecutor Luis Ocampo-Moreno informed the Security
Council that he intends to present to the ICC Judges, “in July”, a second
case on crimes in Darfur. In his statement, Mr Ocampo stressed is view
that the evidence shows a picture of crimes whose execution has required
“the sustained mobilization of the entire Sudanese state apparatis”. This
has been widely taken to imply that the next set of indictments w Il target
high-level Sudanese officials.

2. Qur contacts suggest that the accused (some accounts say, six in total)
may include Director of National Security and Intelligence Salah Gosh,
Assistant to the President Dr Nafie ali Nafie, Vice-President Ali Osman
Taha, and possibly, even President Bashir himself, At this stage, il is hard
to separate speculation from fact. However it is clear that new indistments
at this level could have serious political and operational implicat ons for
UNMIS, UNAMID and the JMST. These implications would depend on the
precise charges made, the reaction of Member States, particularly those
with obligations under the Rome Statute, and the response of the
Government of Sudan. It is essential to discuss with OLA and DPA, at the
principals’ level, the likely scenarios and their implications for the
Missions.

3. In the event of such high-level indictments, we should expect a hostile
knee-jerk reaction, resulting in a serious deterioration of GoS co-operation |
with the United Nations on both practical and policy issues. Retaliation .
against UNMIS and UNAMID could take many forms and its severity |
would be influenced by Sudan’s perception of its options and the reaction |
of Member States. Possible backlash could range from an increase in |
bureaucratic obstacles, including restrictions of movement and access
intended to protect indictees, to expulsicns of individual staff and na’
worst-case scenang. wholasaie revocation of consent for the Lissons Ir
the latter case, we "oud have fey, connsore, oaters W " r e £ 2
the possibility of a r ore nuarced -cspense cannot be rucd oot s oo
GoS may {ry 10 pa’ 1 tseif as legiinate - - iedasonac Resetnte v
UN activit; at v.hziaver level vood conaay be acce v o
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suspension of cooperation on policy issues, including CPA
implementation UNAMID deployment and the Darfur peace process.
Some Member States, and civil society activists are likely to push for the
UN to play a role in detaining those indicted. As you know, in the case of
the LRA indictments, OLA has previously advised that neither the United
Nations nor UNMIS has any obligations under the Rome Statute in
respect of arrest warrants issued by the ICC. Equally, there is nothing in
the UNMIS mandate that would impose any obligation on the Mission to
take any action in connection with the execution of arrest warrants.
However, OLA has also previously advised that UNMIS may detain LRA
leaders if it ccmes across them in an area of operation, and that the
Misison’s mandate on protection of civilians could, if the Secretary-
General so determined, be read s enabling UNMIS to take action against
individuals under Chapter VIl within its capabilities and areas of
deployment (see attachment}. OLA's advice on UNMIS' and UNAMID's
role would be required in the event of ICC indictment of senior GOS
leaders.

Such indictments could also have far-reaching consequences for the
CPA. The SPLM would have to decide rapidly whether to remain in the
Government of National Unity, in partnership with the indicted President.
Claims of criminality throughou! the Sudanese state apparatus would
strengthen the case of Southern separatists, increasing the likelihood of a
unilateral dectaration of independence.

Indictments cculd also solidify the NGP's determination to remain in
power indefinitely in order to protect themselves, thus reducing the
likelihood of genuine elections. This could potentially strengthen the
position of some opposition players. [t is difficult to predict whether, on
balance, the political effect would be to unite Sudanese parties or drive
them further apart.

The same is true of the Darfur rebel movements. New indictments would
raise the rebels’ expectations and encourage them to hold out for more in
a peace procass. However, fo- the NCP a Darfur peace deal could
become the only route leading away from the Hague. It is clear that the
issue would be likely to polarize *he Council. A worst case scenario would
be one in which this polarization leads to paralysis, with the Council
unable to agrez either on robust action to support the ICC arrest warrants,
or on a peace orocess that would require negotiation with indictees.

The course of events will of course depend largely on the decisions of the
Prosecutor and Member States In the meantime, we suggest that you
rapidty consult QLA on the likely scenarios for new arrest warrants and
the resultant legal obligations for Member States, UNMIS and UNAMID.

Raisdon Zenenga
26 June 2008
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