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“I- The immunity of its diptomatic agent from juisdiction may be Waived by the Sending
state.

_ 2- In criminal proceedings, Waiver must always be express.

3- In Civil or adinistrative proceedings, waiver may be express or implied. A Waiver is
presumed to hae occurred if a diplomatic agent appears as defendant without elaming
any immunity. The initation of proceedings by a diplomatic agent shall preciude him
from invoking immunity of jurisdiction in respest of counter - - claims directly connected

with the principle claim..”
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*Si un agent diplomatique ou une personne beneficint de limmunite de juridiction en
virtu de Vart 37 engage une procedure il n'est plus recevable a invoquer Iimmunite de
juridiction a I'egard de toute demande reconventionnelle directement liee a ta demande
principale”,
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The study of diplomatic immunties occupies an immense
importance at the present time for it has a close contact with the
judicial state sovelegnty. It is an importance to clear up the faet that
the administrative, judicial and political state organions (offices)
must know well the meaning, kinds and; scope of the judicial
immunities concerning time, territory, persons and the followed
methods for raising responsibility of the diplomatic agent for nets
and behaviours in the receiving state.

Accordingly we have distributed the subjects of this Thesis into
three chapters. In the First Chapter deait with development, meaning
and sources of the judicial immunity; and divided it into three
sections. The first 'section deals with the discussion of development
of these rules in the ancient European societies and I have selected
from these: the Greeks and the Romans for the prevailing trend at
the present time is considering that the historical roots for judicial
immunities go back to these two civilizations. Then I have discussed
the stages of developments in the European societies from (1475)
up to the date of concluding Vienna Convention for Diplomatic
Relations of 1961. After that I' returned to the historical development
for the judicial immunities in Irag since the ancient states that were
existed until now; I havo arrived to a conclusion that the historical
roots of the judicial immunities appeared first in the Orab Homeland
and, not as some European writers go otherwise. For Arab
genuineness the excellent ole n eveloping hese ules. oreover,
the Islamic Jurisprudence as iven riority n aying hese uman
bases in granting the diplomatic agent priviliges and immunities that
are relevant to him as a human being and for his big role that he
accomplishes.

That white paper of the history of our Gracious Nation was
ended by the Tattar Army under the leadership of (Holoacco) in 556
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(Islamic Calander) that brought all destruction in Baghdad; so it was
no possibility or opportunity to talk about the development f udicial
immunity. After that appeared the Ottoman Empire which found
itself, during her final days of reign, amid struggling interational
competitions, for it divisign states had won to penetrate n he
Empire in different stayles and means first by getting the consular
immunities and lastly by their their occupation mititarily nd
distrihuting it properties upon the conquarring and winning tates n
the First World War.

Iraq, then had become within the share of Britain which unde-
rtook practising Iraq's internal and external affairs for a plea that liag
cannot bear the obligations imposed by the diplomatic priviliges nd
immunities. Thus, Iraq was under the British rule upto 1932 when
Irag begun to represent herself abroad by virtue of the Alliance
Agreement of 1930 with Britain effective in 1932 when [raq became
a member in the League of Nations and enacted the Law of Priviliges
of Diplomatic Agents (No.4) for 1935; and signed upon international
conventions concerning judicial immunify and practising other her
diplomatic rights.

In the second section I have discussed the meaning of diplom-
acy generally, and indicating the meaning of judicial immunity and its
disimetion with other privileges, e.g., personal immunity which
forces the receiving state te respect the person and property of the
diplomatic agent and making available all necessiry requirements or
protecting his person from any aggression that he might expose The

“personal rights necessitate to give the diplomatic agent the priviliges
that are relevant to his person such as his right in entering, residing,
moving, keeping contact with his country, practising is eligious
rights and returning to his homeland. And the financial priviliges to
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safeguard him not to subject to the tocal taxes and direct fees that
the same are imposed by the receiving states upon its nationals and
residing aliens.

The main sources of judicial immunity dealt with in section
three. I have discussed how these rules occurred in the international
practice, and the bilateral and multilateral conventions of the subject
of judicial Ehen I dealt with the Role of United Nations (U.N.) in
enacting and developing these rules at the international level of the
states and what has given of compulsory jursdiction to the
International Court of Justice in matters of judicial immurnty. Then
I discussed the internal laws of states as another source in this
regard.

Variety of sources might lead to different solutions according to
these sources, it is possible to have a case of confliet among these
saurece; so it is a duty of the judge (national or international) o imit
the source that is superior upon others and to settle the dispute of
the action before him. That was the last paragraph of this section.

In the Second Chapter I have discussed the kinds of judicial
immunity which divided into three sections. Section one is devoted for
civil judicial immunity. Dicialimmunity. Different theories were
indicated in this regard One of these opinion considered this
immunity in civil matters as a restriction upon the national judicial
jurisdicion While the other opinion considered the same as an
exception for action non-acceptence. The third opinion which seems
the soundest one-considers that judicial immunity is deemed as an
exception upon international judicial jurisdiction for the domestic
(national) courts. In this section I have discussed the scope of judicial
immunity that enjoyed by the diplomatic agent in traditional
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international {aw; also I indicated the theories in this regard, whether
those that denying the legality of judicial immunity or those that
recognizing the immunity in certain limits or those that recognizing the
same absolutely Then I have indicated the trend that is proceeded by
Vienna Convention for 1961 which it has given the absolute immunity
for his official acts, and the restricted immunity for his private acts.

In the second section I discussed the judicial immunity in
ciriminal matters which indicated the different theorles said in this
regard in the nature of the immunity. An opinion considers the
immunity as a restriction upon the scope of the criminal law. Another
one considers the same as a bar for imposing penalty Third opinion
has gone to the idea that immunity is an exception form the rules of
criminal jurisdiction. In this same section I have discussed the scope
of ciriminal judiciai immunity explained the idea that this immunity
does not include except his private acts, and the idea that the same
is an absoute one and includes all his acts: official and private. Also,
I nave indicated the problems of traffic misdemeanous and the role
of recent modern trends and legislations in this regards.

Because of the special character of crimes committed by diplo-
matic agent - that considered as a danger upon the safety and secu-
rity of the state so I have limited the procedures that should be
taken to confront this kind of violations; and to what ecttnt the right
of individuals and state in the matter of legal defence opposing these
committed crimes by him.

In the third section 1 dealt with the subject of the diptomatic
agent immunity from the procedures of giving testimony, and enfo-
rocing judgements against him; I indicated the methods that are in
practice in taking testimony by the diplomat and the cases, that are
permitted to enforce judgements against him whether in civil or
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erminal matters.

The Third Chapter was devoted for the ways that are in pratice
inraising responsibility for the diplomatic agent and the content of his
judicial immunity, and the hapter is divided into sections. n he irst
section I discussed the judicial ways that might he proceeded in
raising the responsibility for the diplomat whether in his subjecting to
the judicial jurisdiction of the receiving state through the waiver of
his state of this judicial immunity; or through ubjection o is tate
judicial jurisdiction for acts and transactions one n he eceiving
state; then I indicated the diplomatic channels that might be
resorted by persons of concern in begeting their rights.

In the last section of this Thesis I discussed the immunity on
the diplomat concerning time, territory and persons, I limited the
period for enjoying the privilige of diplomatic immunty and the
different opinions eaid in this regard. Then I discussed the content of
the immunity in the third state during his enroute to and front,

His post quarters in the receiving state. Then I indicated the
persons that are enjoying diplomatic immunity in permanent
missions and special missions whether he is a head of mission or one
Of the official and families and other members of the missions; also
mdicated the state immumty for its acts abroad.

The Thesis was ended by conclusions involved the most
important suggestions arrived by the auther through this research.






