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����
 5"�� (�7��) #��4
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�� ��
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#
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 B�3��� 5��7�) O�*�� 
	�� !���� 5���?� 5��7��� 	)��� I���� �
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��� �	� 5��
���)G��
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 E��	�� !+� �4��� -�����
 !" 5���?� 5��7��� �����)S� V (% �

 ��
 #�3 #��7
�� 5�	�� ����� #��4
�� #)$ �
 ��4
�� B�3��� 5
�$ !��
8/

�)�� ��� �
 �	���� B�3��� ���	� ��3= �	�� !" ��
��
�� 5���
�� G�
!��
 G�) �
 ��
��
 ��
>� 5�	� �
 �� K��
 G�� �� ��
*.  

 54�%��� !" 5���?� 5��7���) 5��=�� -�
���
�� 	�(��)I �R ( �� ���F�
5�$��
�� #��� ����
�� �
 5�$��
�� ������. !" #��7���) G�( #���� �� �$� 

K)���� #�7��.  
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 �� G��
�� #)$ �
 -	��� -����� �� -����� �� -�	��L� !+ K��
��

�� #� ��/ G��
�� #%

���$��J	��� �	�" #�= 6 �� �	�)� !+� 	
��� 


�� ���F 5)���
���$�� 5���?� 33=�� !" B�3=?� 9����� G��
�� -�)�3�
) 
-�����
 !" �� ��
���� !" -�	�L� '� 9�*����4���   .  

�B�8 	)��� K��
 #��
<
 � ���) (=]� �� �8�� �4��� -�����
 �
 

�� �
 	�)��1����$�� .  

 �	�" #�= 	��� K��
�� 5�$��
�� �� ���F� ���� 5�
= #$?� ��� 
 #)$-�B�3��� ���4� ���
 � �� -�	��L��� &(+ -��� �(/ 5)���
 �	�" #$� 	)���

��) -������� 2�$�� �4��� 	)��� 
�� -������� &(+ �H"5�	��L� 	
���  ;��� 
O�4��
. ��>) 	�	$/ ���4� ����� 6�D�3�) K��
�� 5"�� K"	� �� #��4
�� !��� 

	���� 	��4� ��� �)��� !" �+(=�� �<��� 2�3�.  
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 X	=?� ���)�� ��� �$����� 	�$ ���� ��	�� 5�$��
�� -�����
�!" &(+ 
 �(+ ��� ������ �+��� ��� KD�%���;��?� ��8�/��"	3�� #�)$� .  

S. ��
�4�
�� ��� ���$ !"��
��  ���)�� 	����) �����
�� 5�$!��� 		4� 
 	���� �
* �<)������ �<"(�!��
8F� >3=�� #�)$ �
 ���� �D�3�� '��
�� 

 ���� �����$ �� 	%� 1� #�
 	�Z ��� �	�����$�7�� 5�4�4���� �	+�N�� ���	F� 2
 
��"	3�� .  

T.-�B�3��� K�$��) 5��=
�� 5�8��� ���$ 5
�4
��  ���)���) 	���?� ��	���� 
 	���� 9���� ����/� ��L�
�� ���)�� ��	$!��
8F� �
) K7�� B�	8/� G�( 2
 

 �(+ ��� -�B�3��� ��) 5�	�4
��;��?�����4�� ��� 9���� �47�
 ����  .
) �$	 X��"VRk !" RS/T/Rjjc �$	 28	
 S/SV/jc( .  

�	
����
�!�٢�:� �

�	�	
�
�9
"א�>�א���U�EאD��

��
�:א��Bא��א �

� !" 6	=` �� �)�� ���� ���� !���� 5�$��
�� !" K��
�� -�8� �
 #�
 !���� K��
�� &(+ ���
*� �
� K��
�� &(+ ��8�) 	4� �� #��4
�� ���"

I�	�
�� ��� �	3� �$ -�	��L� �<��� ��	���.  

 -�����
 �
 ��8�� 1 B�8 K��
�� &(+ �� 	4� �� #��4
�� ����
�
* 	�	$F� ����� 65�$��
�� !" 5�$��
�� #��� ����
  54�%���)II�RR (

 ��)
 �+ �
�!�� �
�":  

 5�$��
�� -�����
� KD�%� 2�
8 ��� ����3� ���>) &���� ���$�
�� ��� 	4�
 58
�
�� \�	$?� 5"�� �
* ��	���� �� 5�$	��� B���C.D.!�� �
) �<���� :  

R . ����
�� 5���
8F� 5
�4��� 5����7��� ���)�� 	���� �� B�3� 5L�� !"
5
�4
��� ����� \=�
��� 5�$��
�����)$ �
  5"��� 5�
���� 5��	��� ��) -
� �$ 

 	���?� &(+� 658
�
�� \�	$?� ��� !���� 5�$	��� 5�$��
�� -�����
� KD�%�
 \���
�� -�)�3�
��� -�
����1� 5"��� E�)	?�� -�"�	�
�� 5"�� #
��

#�L��� ��8�F -�����
�� !" �<��� �
�� #
�?� �8��� ��� #�L�?� 5����� 
5�$��
�� -�����
) -�	�.  
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�
�� \�	$?� �
* ��	���� �� 5�$	��� -�����
��� KD�%��� ��� B���


)� 5�$��
�� KD�%�) 5��)
�� 54�	3��)� 3�	��� ���� ���"	�
) K7�� �
 G�� \���� ��
*
 ��� #���� '� #
�� ����4�� ���) ����� 6�<��)�3�
�
 ���)��� #
��� �	� K�� ��H" G�( 
�= ��)� �
 �(/� 6 -�����
��� KD�%���

�3�) &	�)���� B�3���. 

T . ��� ���)$ �
 �<�D)�� �� !��� -�
���
��� -����)�� ��) 
��=� �8� �(/
� -�����
��� KD�%��� ��� -�����
��) �<���)� �� �<��"��	
 2
 5�	�4
 5�$	��

 ���)��� !" #
��� �	 K�) 	4� ���H" 6�*�� ���)$ �
 5
�4
��� 58
�
�� \�	$?�
�3�) &	�)���� B�3��� -�	�)��1 ���)$ ��	*���� I�
8H) 5�8��� ->�	� �(/ � 6

#$?� M�)
��) ����� ��H" 5
���� 5���
��) K���� .  
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�)١٤٩(*−����>���	���א
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'���>���מ��−א
���8#א �

4��� O�
��
 ���� �	��F� 2
 �$���
�� �
 O�	��� O�)�8�/ &	�)���) B�3���) ��
 ����	� ��
 5��<� ��� &	���� Y�	�� �
 O�	�)��� �
�4
�– �� B�3��� ����� 

 �	��F� #�)$ �) �	�4� �� ��� ��
�� &(+ -*4�� �(/ ��� #���– �7��) #�)4�� 
�� �(/ 1/ &	%� [��� 1 ���	F� �� O�	�)�����/ �8� �
 ���) #� .  

 �����
�� \�� O�4)3RV 6 Tc �$	 5
���� -��$��
�� ����$ �
 Tk 5��� 
RjWU B�3���) ��4��� �H" – �	��F� 2
 �$���
�� �
 O�	��� O�)�8�/ &	�)���) – 

 #��7
�� ("��� �
�4
� O�
��
 ����O�	�)��� ��
 5��<� ��� &	���� Y�	�� �
 
(+ ���� 1 0��) ����	� ��� ��
�� &jc I�8	�� B�3��� ��4
� ��8� �" 6O�
�� 
��
�� &(+ B�<��� #)$ ��" . �	��F� #�)$ �) �	�4� �� ��� ��
�� &(+ -*4�� �(H"

��� #��� �� B�3��� ����� �H" .  
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 �7��) #�)4���)��� �	 &	%� [��� 1� !����4�� &��8� K4��� 1 ���	F� ��
��/ �8� �
 ���) #��� �(/ 1/� .  

 5�	� �/ 0�� �
� ..... !" �+B�3� -
�$ �$V/S/Rjkl ��)�� O�4)3� 
)Rc ( 54�%��� �
R"   5�$��
�� �� ���F�"  #��7
�� '	�� �4)� B�3��� �H"

 ��
�)jc ( 5�8� -
�$ �$� 6B�3��� 9�" Y�	�� �
 O�	�)��� O�
�� �����
 ��� 5�$��
�� J�	� !" 	N���) 5���	
�� -��$��
��W/S/Rjkl �H" G�(� 

 �
 ��)� O�
�� ����� ��
� 5�	��� O�
��
 ���� B�3��� �(+W/S/Rjkl !<���� 
 !"W/V/Rjkl 5�	��� -��$��
�� 5�8� 	3=� �� ��� ��
�� &(+ -*4�� (/� 6

 5�	��� K"��� �� �
 34� �$ ���� ��8�F� �H" �<��� B�3��� 5��	�) �<��=
����	� ��
 �
 ��� B�3��� 5
�4
 .)��" �$	 XS/SjUW !" ST/V/Rjkl.(  
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�9�	���
�)١٥٣(�*−��>���	���א
����F−���)٦٦(�א
'���>���מ��−א
���8#א �

R�  ��H" 3	� �� ��$ '� �
 5���= B�3��� ���	�� ����
�� ��
�� -��� �(/
B�3��� ��4
 \$��
�� ��8�/ 34�� ��
�� &(+ B�<���) .  

S� ��) 3	� �� ��$ G���+ ��� �(/ #N� ��H" 6B�3��� ��
 ���	�� 5)��
O�
D�$ B�3��� .  

 !" -)�3 -�	����� X��/ �� !" \�=� I�*�
�� 2D�$� �/ 0��
5�D���/ #�
�� (�7��� -�	3 5
�� 5�$��
 �� 5
�4
�� �<�����6 5�$��
�� B�L�/ 

�<�" 5
�4
�� -�B�3��� 2�
8) ��	���� 5���
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Owner awarded a contract for construction of a water pumping 
station.  The drawings indicated the presence of an electrical 
pole 50 feet from the structure but failed to indicate that no 
telephone service could be made available from that pole. 

In order to bring in a telephone cable, Contractor was forced to 
dig an 11,000-foot trench.  Contractor sought additional 
compensation.  Owner relied on contract language stating that 
utility locations were only approximate. 

The Appeals Court of Massachusetts ruled that Owner 
extended an implied warranty that the plans and specifications 
were accurate and complete.  The failure to indicate that no 
telephone service was available from the pole rendered the 
contract documents incomplete.  Therefore, Owner breached 
the implied warranty. 

Richardson Electrical Co., Inc. v. Peter Franchese & Son, Inc., 

484 N.E.2d 108 (Mass.App. 1985) 
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Owner awarded a contract for highway construction.  
Elevations indicated in the drawings were higher than the 
actual elevations in the field.  This forced Contractor to bring 
in additional fill. 

Contractor brought a claim for additional compensation.  
Owner argued that contract stated that elevations were for 
informational purposes only and could not be relied on without 
independent verification. 

The Appellate Division of the Superior Court of New Jersey 
held that notwithstanding the contractual disclaimer, Owner 
extended an implied warranty of the accuracy of all affirmative 
representations in the contract documents.  The elevations 
were inaccurate, and this was a breach of the implied warranty. 

Golomore Associates v. New Jersey State Highway Authority, 

413 A.2d 361 (N.J.App. 1980). 
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“Bid documents omit important soils information - contract 
obliges contractor to satisfy itself regarding site conditions - 
contractor suffers loss - court finds engineer 75% and 
contractor 25% liable - owner had legal obligation to provide 
soils report with engineer acting as its agent - owner jointly 
and severally liable with engineer”. 

The Court stated: "Clearly the [Borough] had appointed Fenco 
its agent for this limited purpose and must beheld liable for 
Fenco's negligence in failing to perform this function at least." 

Accordingly the Borough was held jointly and severally liable 

with Fenco  damages )#��4
�� ( for 75% of Brown & Huston’s. 
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Illustrative Cases : 

An invitation for bids on a government contract contained a 
closing date for receipt of bids which coincided with the official 
day of mourning for president Kennedy . The bidder, 
mistakenly assuming that this was an official holiday, submitted 
his bid the next day . The bid was rejected for lateness. 
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(Comp.Gen.Dec.B-152999 (Mar.11,1964) 

(Ref. : Construction Law in Contractors Language ; Mc Neill 
Stokes; Second Edition) 

Illustrative Cases : 

A bid was hand carried to the appropriate government office 
the afternoon prior to bid opening but could not then be 
delivered because the office closed at the early hour of 4:00 
pm . The bid was accordingly delivered the next day but was 
rejected for lateness. 

(Comp.Gen.Dec.B-155666 (Jan.21,1965) 

(Ref. : Construction Law in Contractors Language ; Mc Neill 
Stokes; Second Edition) 
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The City of Syracuse , New York , put out  request for bids 
to construct a junior high school . Sarkisian Bros , the 
contractor entered an incorrect bid figure which resulted from 
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a number being incorrectly transferred from the worksheet to 
the bid proposal . Because of the transfer error , the contractor 
inadvertently calculated a deduction of $213,000 rather than 
$21,300 .The contractor  notified the city of the mistake on the 
day that the bids were opened and requested that the bid was 
withdrawn . the court determined that the bid price would not 
be enforced because the error was material and of a clerical 
nature . The court evaluates whether the contractor’s mistake 
is known by the other party and whether 1) the mistake in the 
bid is of such consequence that enforcement would be 
unconscionable , 2) the mistake is material , 3) the mistake 
occurred despite the exercise of ordinary care by the bidder , 
4) it is possible to place the other party in status quo. 

(City of Syracuse v.Sarkisian Bros .,Inc.,87 App.Div.2d 
984 ,451 N.Y.S.2d 618 ,454 N.Y.S.2d 71 , 439 N.E.2d 880 
(1982 , 4th Dep’t ) 
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The court stated that the commissioner’s discretion must be 
exercised in the interest of the public and overturned the 
award. 

Lowell Township v. Patterson, 214 Mich. 528, 183 N.W. 
214 (1921) 
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Owner accepts second lowest bid for reasons not spelled 
out in bid call - lowest bidder claims custom of the trade 
requires owner to make deciding factors clear in bid call and to 
award contract to lowest qualifying bid - contract contains 
“right to reject” clause - court rules trade custom if it exists 
cannot prevail over clear contract clauses 

"The owner shall have the right not to accept lowest or any 
other tender." 

Following the decision of the Supreme Court of Canada in 
Ron Engineering v. The Queen (CLL Vol. 1 No. 5) the bids, 
once submitted, were irrevocable and part of a "bidding 
contract." 

any case, the "right to reject" clause gave the owner the 
right to reject the lowest bid and accept another qualifying bid 
without giving any reason 
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A board of supervisors rejected the lowest bid on a 
highway project on the ground that the next lowest bidder 
offered a better quality of gravel for the project . The court 
held that the award should have gone to the lowest bidder , 
Standard Highway Company , who challenged the award 
because the Louisiana parish was fully protected by the 
specifications for kind and quality of gravel . 

(Standard Highway Co.v. Police Jury ,158 La.294,103 
So.819 (1925) ) 
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